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Supreme Court of Appeals of Virginia 
AT RICHMOND 
A. R. BUTLER, JR., .................•..••..••.. Appell~ 
v. 
\V. CARTER G REE~OOD ..................... AppeZle6 
PETITION 
'110 the H onorabZe Justices of the Supreme Oou>rt of Appeals 
of Virginia : 
Your petitioner, A. R. Butler; Jr., respectfully shows that 
he is aggrieved by a final judgment of the Circuit Court of 
· the County of Bedford, Virginia, entered against him on the 
18th day of October, 1941, in a certain action by notice of 
motion for judgment wherein petitioner was plaintiff and W. 
Carter Greenwood was defendant and cross claimant. 
Your petitioner files herewith a transcript of the record of 
said case csrtified according to law, and prays that the same 
may be taken and considered along with this petition. 
5* *THE MATERIAL PROCEEDINGS 
The record :flied herewith will disclose a notice of motion 
for judgment by appellant ( Record p. 1) ; a notice of motion 
of appellee against appellant ( Record p. 5), which by stipula-
tion of Counsel was considered and treated as a cross-claim 
(Record p. 5); a verdict in favor of appellee in the sum of 
$5,000.00 (Record p. 7); a motion by appellant to set aside the 
verdict upon certain grounds therwith filed ( Record p. 7) ; and 
the order of the Trial Court overruling said motion and sus-
taining the aforesaid verdict, and entering judgment thereon 
(or appllee ( Record p. 10). 
THE ERRORS ASSIGNED 
Your petitioner assigns the following errors: . 
1. That the verdict of the jury was contrary to the la~ and 
the evidence. 
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2. That the Court erred in allowing Dr. R. D. Butterworth 
to testify concerning the brain condition of Greenwood when 
it was shown the said Butterworth was not a brain specialist, 
and that the said Greenwood was being treated and was under 
the care of another doctor at the time about which the said 
Butterworth was being asked to testify ( Record p. 117) . 
3. That evidence was improperly admitted by the Court by 
which the appe11ee was allowed to go outside the record in 
this case to prove certain claims asserted by the said appellee 
against the appellant ( Record p. 161). 
4. That the Court erred in excluding from the jury 
6* the *evidence of the manner in which the Greenwood 
car was being driven 900 to 1000 feet away from the 
scene of the accident ( Record p. 135) : 
5. That the Court erred in granting defendant's Instruction 
"B" ( Record p. 214). 
THE QUESTIONS INVOLVED 
1 (A). Can a doctor, who is not an expert in a particular 
field, qualify to answer a hypothetical question concerning that 
!)articular field of· medicine? . 
( B). Is it proper to ask a hypothetical question of one 
doctor who did not treat the patient for the injury around 
which the hypothetical question was based when the doctor 
under whose care tl1e ·patient was at the time of the particular 
injury is summoned as a witness and testified in tlie Court? 
In other words, would not the doctor's test~mony, who actually 
treated the patient and under whose care the patient was at 
that particular time, be the best evidence of tl1at patient's 
condition at the time about which another doctor was asked 
a hypothetical question? 
2. Is it proper to admit in evidence the fact that no claim 
· had been asserted by the plaintiff against the defendant prior 
to the institution of the suit, or to admit in evidence the fact 
that the defendant had asserted by means of a letter a claim 
against the plaintiff prior to the institution of the plaintiff's 
suit for. damages and the defendant's suit against the plain-
tiff? In other words, does not the record speak for itself as 
to the claims actually asserted by the plaintiff or the defendant, 
and isn't it imprope1· to go beyond the record to show 
7* that either the plaintiff or the de-*fendant asserted, by 
any means other than the record in the case, any claims 
. one against the other? 
3. Where the main issue involved a damage suit is whether 
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or not the plaintiff or defendant was driving to the left of the 
center of the road at the time of the accident, isn't it proper 
to show that one of them was driving to the left of the center 
of the road prior to the happening of the accident 900 to 1000 
feet away from the scene of the accident? . 
4 (A) . It is proper, in a tort action, in instructing the jury 
to set · out in said instruction two criminal statutes of the 
State of Virginia, and especially to set the said statutes out in 
their entirety by indenting and single-spacing the same when 
the rest of the instruction is double-spaced? 
( B). Is the violation of a criminal statute in a tort action 
negligence unless it is shown that such a violation was a duty 
owed to the pa~ticular person involved; and is it not further 
incumbent to show that if the violation of a criminal statute 
was a duty owed to a particular person, to further show that 
this violation was negligence which proximately caused the 
ill jury complained of? 
8* *BRIEF STATEMENT OF THE FACTS 
A. R. Butler, Jr., the appellant, was the owner and operator 
of a fleet of trucks and carried on a business at his home in 
Carrsville, Isle of Wight County, Virginia, and engaged in 
local and long distance hauling. On December 26th, 1940, 
several of his trucks had delivered lumber at Radford, Vir-
ginia, and one of these trucks, in returning to Carrsville, was 
involved in an accident with W. Carter Greenwood, the ap-
pellee, in the County of Bedford, Virginia, approximately 2 
miles east .of the Town of Bedford on U. S. Route No .. 460, 
that being the main highway which leads from the City of 
Lynchburg to the City of Roanoke. The accident happened 
about 6 :30 P. M. It had been raining; and the road was wet at 
the time, and the atmosphere was misty and foggy. 
James J. Tomlin was the driver ·of the truck involved in the 
a('cident and had left Radford, Virginia, along with one other 
truck driven by one Bonnie Carr, which said truck was also 
owned by the said appellant. Both trucks were empty on their 
return trip. The truck driven by Tomlin had been, and was, 
closely following the truck driven by Carr 1mtil they reached 
the Town of Bedford where the said Tomlin was forced to 
stop on account·of a traffic light, the said Carr having passed 
through the said traffic light on a green signal. Thus, as the 
tmcks proceeded out of the Town of Bedford, the said Tomlin 
was some distance behind the truck driven by the said Carr. 
The road preceding the point of the accident was straight 
for approximately the distance of one-half a mile. At the 
eastern ena of the straightaway, the road· started descending 
4 Supreme Court of Appeals of Virginia 
a hill, and there were a series of curves for some distance 
9* east of the eastern *end of the straightaway. 
When Tomlin reached the beginning or western end 
of the straightaway, he recognized the truck which was driven 
bv Carr some distance ahead of him on the said straightaway 
approximately six or seven hundred feet away (Record p. 46). 
The said Carr testified that he recognized the Tomlin truck 
behind him while he was in the said straightaway, and that 
the said Tomlin was approximately :five to seven hundred feet 
behind him at that time ( Record p. 82). Both trucks were 
proceeding east on said highway. 
· The said Tomlin testified that he had been tlriving around 
30 to 35 miles an hour (Record p. 47 & 48), and that when he 
reached the eastern end of the said straightaway and started 
descending the hill he began slowing his truck down. The 
road in question, as it leaves the eastern end of the straight-
away and descends the hill proceeding in an easterly direction, 
curves to the left, then curves to the right, and then curves to 
the left; and at this last curve the accident occurred. Both 
drivers testified that they saw the other approximately 100 or 
125 feet away ( Record p. 4 7 & 168) . 
The appellee, W. Carter Greenwood, had left Richmond that 
afternoon about 1 :30 P. M. and was on his way to Prestonburg, 
Kentucky, but had planned to spend the night in Roanoke, 
Virginia. He had stopped in Lynchburg for supper and was 
on his way to Roanoke, Virginia, at the time the accident hap-
pened. He was driving approximately 35 miles an hour pre-
ced~g the happening of the accident ( Record p. 167 & 168). 
Tomlin, the driver of the appellant's truck, testified that he 
saw the appellee coming around the curve on his, Tomlin's, 
side of the road ; that he pulled the truck to his right as far 
as he could, and that the appellee continued driving 
10* on his, *Tomlin's, side .of the road, and that the said 
car driven by the appellee passed the cab of his truck 
and the front part of the trailer, and he thought the appellee 
had passed the entire trailer until he heard the crash; and 
that the said appellee drove into the left rear side of the trailer 
to his truck ( Record p. 4 7 - 49). 
The appellee, on the other hand, testified that he was driving 
on his proper side of the road and that when he turned the 
curve at the scene of the accident the truck was approaching 
him with its left wheels on the center line of the road or ap-
proximately a foot over the same, that is, on his, Greenwood's, 
side, and that he, Greenwood, ·cut over on the shoulder of the 
road and brought his car practically to a stop; that the tractor 
part of the truck passed him, but that the trailer part of the 
truck jackknifed just as the tractor passed him and crashed 
into the front part of his car ( Record p. 168 - 170, 181). 
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As a result of the accident, the said appellee was rendered 
un~onscious and was taken to the Hartwell Hospital in Bedford, 
Virginia, and was admitted to said hospital about 7 :00 o'clock 
of that night, and he remained in said hospital until December 
29th, 1940. and was discharged in an ambulance to the Johns• 
ton-Willis Hospital in Richmond, Virginia ( Record p. 198). 
11* *ERROR NO. 1 
THAT THE VERDICT OF THE JURY WAS CONTRARY 
TO THE LAW AND ~HE EVIDENCE. 
The appellant, in order to avoid repetition of the facts in 
this case does. not deem it necessary to agai~ refer back to 
the evidence which was set forth in the brief ~atement of the 
facts beginning on Page 8 of this brief. However, in order 
to more forcefully show his position under the present heading, 
it will be necessary that some of the facts stated heretofore 
in this brief have to be recalled in order to show a logical 
sequence of. events under this heading. · 
The appellant contends that the appellee's explanation of 
how this accident happened is impossible of belief, and that the 
testimony of the said appellee as to the manner in which this 
accident happened was entirely discredited, and that there-
fore there is no real basis upon which the juclgment rendered 
in the Trial Court can be sustained. 
The appellee stated to State Traffic Officer Sam Redding on 
the day following the happening of the accident, and on the 
day following that-that is, on the second day after the acci- · 
dent-when the said appellee was entirely rational, that he did 
. not remember anything about the manner in which the accident 
happened at all; he did recall that he had had supper in Lynch-
burg, Virginia, and that he had left Lynchburg and proceeding 
towards Roanoke and had traveled at a reasonable rate of 
speed from Lynchburg to the scene of the acident. He asked 
the Officer to tell him the manner in which the accident hap-
pened, and the Officer testified that he did so ( Record 
12* *p. 207 - 211). Dr. H. R. Hartwell, to whose hospital 
the appellee was taken immediately after the accident 
and who was called as a witness for the appellee, testified 
that on the day following the accident the appellee was entirely 
rational and that he remained rational until he left the hos-
pital the following day, that is, three days after the accident 
happened ( Record p. 199 & 200). He further testified that 
the appellee had only a slight concussion to the brain at the 
time he was admitted to the hospital ( Record p. 198). 
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Dr. R. D. Butterworth, who was also a witness for the 
appellee, testified that the appellee had no symptoms at the 
time he ·was admitted to the Johnston-Willis Hospital of a 
fracture or brain injury that would justify the taking of any 
x-rays of his head; and that from the time he was admitted 
to the hospital, and during the time that he was at the hospital, 
he was entirely rational ( Record p. 123-126). 
The summation of the above said evidence shows that the 
appellee only suffered- a slight concussion of the brain and· 
that he was only in a semi-comatose condition for a period of 
about four hours following the accident, that on the morning 
after the accident he was entirely rational and remained so 
thereafter; that on the two days following the accident he 
remembered nothing whatsoever as to the manner in which 
the accident happened, although he did recall specific details 
as is disclosed by reference to Bedding's testimony in the pre-
ceding paragraph; yet when he testified in the Trial Court 
when this case was tried, he remembered the minutest details 
of what occurred concerning the happening of the accident 
in question. 
The only evidence offered by the appellee to overcome the 
above said fact was a hypothetical question asked a 
13* doctor who was *not a brain specialist and who did not 
treat the patient immediately following the accident. 
This will be later considered in detail under another error 
which has been assigned by the appellant. 
The appellant therefore respectfully submits that under the 
evidence in this case the testimony of the appellee is entirely 
discredited and is impossible of belief ; and as this Court has 
repeatedly said "A plaintiff can make no.stronger case than is 
shown by his own testimony, and he is bound by his account 
of what he saw and did (South Hill Motor Oompany v. Gordon, 
172 Va. 193)." 
The appellee was the only witness who testified for himself 
as to the actual manner in which the accident happened. Yet 
tl.te appellee testified in detail, as has been above said, as to 
the manner in which this accident happened (Record p. 167-
170, 180-191). 
The appellant further submits that the details of the above 
accident, as were related by the said appellee, are of them-
selves impossible of belief; that is, that it would have been 
impossible for any person to first see a truck approaching him 
125 feet away at approximately the SJ)e~d of 30 to 35 miles an 
hour when there was nothing to call his attention to the fact 
tllat there was any impending danger except that the truck 
was one foot over the center of the line ( he later admitted 
_that the truck might have been on the line and not over the 
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same), and to pull his car completely off the hard surface of 
the road and to stop the same before being struck by the truck. 
The appellee admits that when he first saw the truck 125 
feet distant that there was nothing to warn him of any im-
pending danger; and yet he explains his action-that is, his 
pulling off of the hard surface of the road and stopping 
1.4* his car within the *short distance as above set out-by 
the fact that he knew that trucks occasionally did jack-
knife, and that is the reason that he took the steps that he 
did take when he first saw the truck. Your appellant again 
l'(·spectfully submits that this is a figment of the imagination 
of the appellee and that the same is the only explanation that 
the appellee could have given since there was no reasonable 
or logical explanation that he could give for his actions. 
The appellant therefore contends that. the only explanation 
of how this accident could, and did, happen, is the testimony 
of Tomlin, the driver of the truck; that the statement of how 
tl1is accident happened by the said Tomlin is corroborated by 
the said Greenwood by the statement he made to State Traffic 
Officer Redding several days after the happening of the acci-
dent, in that the said appellee I1ad driven into the truck with-· 
out any premonition of impending danger and that he would 
not have logically remembered the manner in which the acci-
dent actually happened because the· same occurred instantane-
ously and without any warning that the same was about to 
h:ippen. 
ERROR NO. 2. 
THE IMPROPER ADMISSION OF EVIDENCE BY A DOC-
TOR, WHO IS NOT QUALIFIED AS AN EXPERT, BY 
MEANS OF A HYPOTHETICAL QUESTION CONCERN-
ING THE CONDITION OF A PATIENT WHILE HE WAS 
UNDER THE CARE OJ:t, ANOTHER DOCTOR WHO TES-
TIFIED IN THE CASE. 
It is a well settled rule of law that before a person can 
testify as an expert he must be qualified to speak upon the 
snbject matter of the question asked him. 
In the instant case, Dr. R. D. Butterworth, who treat-
15* ed *the appellee for a knee injury and first saw him 
three to four days after the· accident occurred, waFJ 
asked a hyP.othetical question as to the effect of a person being 
semi-conscious for about four hours following an accident, and 
whether or not, in his opinion, this condition would indicate 
a.n injury to the said person, and if so, what. He was further 
asked whether or not a person having a brain injury, such as 
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he had described this semi-conscious condition would indi-
cate, would be able to remember details as to what occurred 
at the time of the accident and to be confused as to his recol-
l~ction of what occurred during the period of two or three . 
days following the accident; and further, whether or not it 
would be common or uncommon, or a usual symptom if a 
person appeared to be rational at one time and yet be con-
fused as to what occurred during that time (Record p. 116-
118). 
Counsel for the appellant objected to the examination of 
this witness in answering the above said hypothetical ques-
tions on the ground that Dr. Butterworth was not an expert 
witness in this particular field, that is, of injuries to the brain. 
Dr. Butterworth testified that he was an orthopedic sur-
g~on who specialized in orthopedic work; and further stated 
that the nature of orthopedic work was bone and joint work, 
and anything pertaining to bone and joint work, fractures, 
sprains, etc. The definition of orthopedics given in the Ameri~/ 
can Illustrated Medical Dictionary by Dorland, 15th Edition, 
and published in 1929, is: "That branch of surgery which deals 
with the correction of deformities and with the tr~atment of 
chronic diseases of the joints and spine." 
As has bee1;1 hereinabove set out, the appellee stated 
16* to ~>state Traffic Officer Redding on the day following 
the accident and on the. second day thereafter, that he 
had no recollection whatsoever of the manner in which this 
accident happened, and further, asked the State Traffic Officer 
to inform him, Greenwooq, how the accident happened. 
The above said hypothetical questions were the only evidence 
before the Jury which refuted the statements made by the said 
a11pellee to the said Redding. Since, as it has been hereinabove 
set out by the testimony of Dr. Butterworth himself and by 
the abovesaid definition, that he was not· an expert concerning 
an injury to the brain and the effect thereof, he, the said Dr~ 
Butterworth, should not have ·been allowed to testify as to 
tlJe probable effect of an injury to the brain. 
The appellant further objected to the abovesaid hypotheti-
cal questions asked the said Dr. Butterworth on the ground 
that thes.e questions were based on the condition of the patient 
while he was under the care and treatment of a general sur-
geon, who was summoned and testified for and in behalf of the 
appellee, and on the ground that the general surgeons evidence 
as to the patient's condition at that time was the best evi-
dence of the patient's condition; and tliat if any question 
relating to the patient's condition at that time was proper, 
then the general surgeon, Dr. Hartwell, who treated him at 
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that time, was the only proP,er person to answer such a 
question. 
Dr. Hartwell's testimony on the subject would have been 
the best evidence of the patient's actual condition and of the 
probable effect of his condition at that time in relation to 
anything that the patient may have said during that 
time. 
17* *Dr. Hartwell testified on cross examination that the 
appellee had a slight concussion of the brain and was 
semi-conscious for about four hours following the accident; 
that on the following morning the appellee was entirely ra-
tional and that he remained entirelv rational from that time · 
until he left the hospital on December 29th about 1 :00 o'clock 
I'· m. And he further testified that if he, Greenwood, had 
known what had happened at the accident, he was in a con-
dition on the following morning and the next day to tell 
and state definitely what had happened, but that he was 
not in a condition to state what had happened at the accident 
for the three or four hours following the accident when he 
was first admitted to the hospital. {Record p. 197-202). 
The general propositions of law hereinabove set forth are 
sustained by the following authorities : 
]f1i8her v. Flana,qan Ooal Oompany, 86 W. Va. 460, 103 S. E. · 
359, 862; D(J!Vidson, v. Alderson, 125 Va. 681, 690. 
18* *ERROR NO. 3. 
'!'HAT EVIDENCE WAS IMPROPERLY ADMITTED BY 
1.1HE COURT BY WHICH THE APPELLEE WAS ALLOW-
ED TO GO OUTSIDE THE RECORD IN THIS CASE TO 
PROVE CERTAIN CLAIMS ASSERTED BY THE SAID 
APPELLEE AGAINST THE APPELLANT. 
The appellant respectfully submits that the Trial Court 
erred in admitting evidence before the Jury to the effect that 
the appellant in this action had not, prior to the institution 
of his suit, asserted any claim for damages against the appel-
lee; and that the said Trial Court further erred in allowing 
the appellee's Counsel, on cross examination, to also place 
in evidence.a letter dated January 14, 1941 written by appellee's 
Counsel to the appellant prior to the institution of a suit by 
either against the other claiming damages on behalf of the 
appellee against the appellant {Record p.159-161). 
The record discloses that a notice of motion for judgment 
by the appellant against the appellee given under the hand 
of the appellant on the 18th day of March, 1941, was filed in the 
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Clerk's Office of the Circuit Court of Bedford County, Vir-
ginia, on the 31st day of 1\Iarch, 1041 ( Record p. 1 and 4) re-
turnable to the 1st day of May, 1941 ; that at a later date the 
appellee instituted a notice of motion for judgment against the 
appellant for damages also returnable to the 1st day of May, 
1941, and that by stipulation of counsel on the 16th day of 
July, 1941, it was agreed, in order to try these cases at one 
and the same time, to treat the suit by the appellee against 
the appellant as a cross-claim in the appellant's suit against 
the appellee, and that this was done ( Record p. 5). 
It is a well settled rule that parole evidence is not 
19* *admissible to show a motive or intention contrary to 
the record itself, and that the record cannot be con-
tradicted or enlarged by parole evidence. 
The appellant the ref ore contends that the Court in allowing 
the appellee to go outside of the record and put into evidence 
before the Jury evidence that the record itself plainly showed, 
was prejudicial error. '£he only effect of the reference by the 
appellee to the letter written the appellant on January 14th 
claiming damages against the appellant, would be to prejudice 
tl1e jury against the a1,pellant m that it placed the appellant 
in the position of having instituted his suit merely as a means 
of offsetting any claim that the appellee might have had 
against him. In other words, the Jury received the impression 
that the appellant had not instituted his action in good faith, 
and that he, in fact, had no reason for instituting his suit other 
than to offset any claim that the appellee might have had 
against him. This same tendency was further emphasized be-
fore the Jury by the Court allowing the appellee to show that 
the appellant had not asserted any claim against the a1lpellee 
p1·ior to the institution of t.he suit by the appellant aganist 
tJ1e appellee. 
The institution of the suit by the appel1ant against the 
appellee, which was shown by the record in this case, was 
sufficient notification to the appellee as to his claim for dam-
ages, and the suit later instituted by the ap1Jellee against the 
appellant was sufficient notice to the appellant of the claim 
of the appellee; and the record in this case should speak for 
itse}f, and any evidence outside of this record which tended to 
enlarge or contradict the reeord itself is not admissible 
20* evidence; and the appellant contends *that he was 
greatly prejudiced by the admission of this evidence. 
The established rule of law hereinabove referred to is sus-
tained by the following authorities : 
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21.* *ERROR NO. 4. 
1.1HE EXCLUSION BY THE COURT FROM THE JURY 
OF THE EVIDENCE OF THE MANNER IN \VHICH THE 
GREENWOOD CAR ,VAS BEING DRIVEN 900 TO 1000 
FEET AWAY FROM THE SCENE OF THE ACCIDENT. 
The appellant respectfully submits that the Trial Court 
erred in excluding from the jury the testimony of one Bonnie 
Carr who testified that he was driving a truck which immedi-
ately preceded the tmck driven by Tomlin, which was in-
volved in this accident; that he was five to seYen hundred feet 
in front of the Tomlin truck when he left the straightaway 
l1ereinab0Ye referred to and started descending the hill around 
the curves where the accident in question happened; that after 
he started descending the hill, he did not meet any cars until 
he met one car at the bottom of the hill, a black Ford automo-
bile; that this Ford automobile looked as if it was coming all 
the way across the white line, that is, all the way across the 
road; that he swung his tmck over on the shoulder of the road 
and that the right hand side wheels got off of the hard surface 
of the road; that the said Ford automobile was being driven 
from 30 to 40 miles an hour at that time ( Record p. 82, 131 and 
132). 
Tomlin, the driYer of the truck involved in the accident, tes-
tified that no other cars passed him from the time that he saw 
the said Bonnie Carr leave the straightaway and start down 
the hill, and that the first car he met after the said Carr started 
down the hill was the car driven by Greenwood with which 
he had the accident ( Record p. 52 and 53) . There is no ques-
tion but what the car involved in the accident was a black 
li,ord automobile, and from the above evidence it is clearly 
shown that the car driven by Greenwood was the 
22-:1- *car w11ich ran the said Bonnie Carr off of the road near 
the bottom of the hill, that is, approximately 975 feet 
east of the scene of the accident prior to its progressing further 
up the hill where it came in contact with the truck being driven 
by Tomlin. 
The material issue in this case was whether or not the said 
Tomlin was driving his truck at the time of the accident on his 
right side of the road or whether or not the said Greenwood 
was driving his car on his right side of the road, and the speed 
at which both the car and truck were being driven at the time 
of the accident. 
As has been hereinalJoYe set out, Tomlin, the driver of the 
truck involved in the accident, testified that the said Green-
wood's car was being driven to the left of the center of the 
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road, that is, on his, Tomlin'~, side of the road, and at a fast 
or excessive rate of speed; whereas Greenwood, on the other 
hand, testified that the truck being driven by Tomlin was on 
hjs, Greenwood's, side of the road, and that he, Greenwood, 
was driving on his proper side of the road. Thus we see that 
the material and important issue involved in this case was the 
question as to which side· of the road the truck and car respec-
tively were being driven at the time of the accident. We there-
fore can come to no other conclusion but that the manner and 
the way in which Greenwood was driving his car 975 east 
of the scene of the accident would not only tend ·to corroborate 
Tomlin's statement of how Greenwood was driving at the time 
of the accident, but that it would also contradict the state-
ment of Greenwood to the effect that he had been driving at 
a reasonable rate of speed and on his proper side of the road 
prior to the time of the accident. 
Concerning the admissibility of this evidence, the appellant 
would first like to call to the Court's attention certain 
23* *well-established rules of evidence. In the case of the 
State of West Virginia vs. McKinney, 106 S. E. 894, 
which was a criminal case involving malicious shooting, the 
question arose as to the admissibility of evidence as to how the 
accused a'rrived and how he left the scene of the crime, he hav-
ing testified that he rode horseback; and the State having in-
troduced evidence of tracking him with bloodhounds, the Court 
stated in this case that they would not bear dealing with the 
probative value of such evidence, that the sole inquiry was not 
its weight or value but its admissibility in having a tendency 
to prove a relevant and material fact, and upon an inquiry as 
to the admissibility of evidence, its weight or probative value 
is not the criterion or test. If it tends, even slightly, to prove 
a fact relevant to any issue in the case and material or force-
ful in the determination thereof, it is admissible. This same 
principle of law was stated in a Virginia ·case; that is, BMdach 
fron, etc. vs. Tenenbaum, 136 Va. 163. · 
At this point, the appellant would respectfully call the 
Court's attention to the case of Wilson vs. FlemmJing which 
will be .hereafter more fully set out, in which the Court stated: 
"Although questions as to the remoteness or relevancy of 
testimony are generally within the trial court's discretion 
there are instances where the circumstances are such that th~ 
act m· question, while perhaps somewhat remote, is not suffi-
ciently irrelevant to render it inadmissible as a matter of law 
and it may have such probative value and legal relevancy that 
the inferences which may be drawn therefrom are clearly 
proper for the jury. Evide~ce which tends "in an appreciable 
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degree to . sustain a material issue of facts" is admissible and 
"The safer and more satisfactory rule is for the court 
24* to adinit whatever is relevant, and *leave the question 
of weight for the jury." The testimony given by Powell 
as to the operation of the automobile only a few minutes be-
fore the collision was pertinent and admissible under the cir-
cumstances proved." 
At this point, the appellant would also like to call the 
Court's attention to the case of N. & W. vs. Phillips, 100 Va. 
362, in which it was stated: "Evidence of a fact which adds 
force and effect to other evidence properly in a case is pertinent 
and admissible/' 
In the case of the C. and 0. R. Co. vs. Golladay, 164 Va. 292, 
the question arose as to the admissibility of evidence of one, 
lt· oodrum, foreman of a shop, as to whether or not he haf). 
directed one, Spangler, to do some work on the punching 
machine. The plaintiff was injured while assisting said Spang-
ler in doing some work on the said punching machine. The 
defendant's case was largely built around the fact that Spang-
ler was without authority to operate the punching machine. 
The trial Court admitted the evidence to go before the Jury 
and the defendant assigned this as an error. In passing upon 
this question, the Court stated that it thought said evidence 
was legal and referred to Jones on Evidence from which they 
quoted as follows : 
"But when there is such logical c;onnection between the fact 
offered as evidence and the issuable fact that the proof of the 
former tends to make the latter more probable or improbable, 
the testimony proposed is relevant, if not too remote. The com .. 
petency of a collateral fact to be used as a basis of legitimate 
argument is not to be determined by the conclusiveness of the 
inferences it may afford in reference to the litigated fact. It is 
enough if these may tend, even in a slight degree, to elucidate 
· the inquiry or to assist, though remotely, to a determination 
probably founded on truth." 
25* *In the case of Le'V11ne vs. Lynchburg, ·156 Va. 1007, 
Levine, who was charged with transporting illegal 
whisky, testified that he was not in Lynchburg on that day 
and attempted to prove that he had sold his car to one, Willis, 
some three months prior to the time, but had not delivered 
the title to him since the said Willis had not paid for the same. 
Levine further attempted ·to testify that he did not have pos-
session of this car at that time. The trial Court excluded all 
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evidence of ownership or l)ossessing by Levine from the Jury. 
The Supreme Court in reversing the lower Court stated: 
"Evidence which adds force and effect to other evidence is 
competent, N. & 1V. R. Co. v. PhiZUps' A.dm'a:, 100 Va. 362, 41 
S. E. 726.In Wigmore on Ev., vol. 1, sec. 10, it is said:" '"All 
facts having rational probative value are admissible unless 
some specific rule forbids. *** "This axiom expresses the truth 
that legal proof though it has peculiar rules of its own, does 
not intend to vary without cause from what is generally accept-
ed in the rational processes of life, and that of such variations 
some vindi~ation may, in theory, always be demanded. In other 
words, in the system of evidence, the rules of exclusion are, 
in their ultimate relation, rules of exception to a general ad-
missibility of all that is rational and probative'." 
. '"This principle, then, does not mean that anything that has 
probative value is admissible; this would be an entire miscon- . 
ception. The true meaning is that everything having a proba-
tive value is 'ipso facto' entitle~ to be assumed to be admissible, 
and that, therefore, any rule of policy which may be valid to 
exclude it is a superadded and abnormal rule'." 
I 
"He then cites with approval this observation of Chief Jus-
tice Cockburn (R. v. Birmingham, 1 B. & S. 763, 121 Eng. Rep. 
897) , so entirely in harmony with modern tendencies :" 
'"People were formerly frightened out of their wits about 
admitting evidence unless .juries go wrong. In modern times 
we admit the evidence and discuss its weight'." 
26* *"In certain contingencies this evidence has probative 
value and is admissible. Should the jury be satisfied 
that the identification of Levine as the man in charge of this 
stalled car is complete, then it has no value. If they are in doubt 
on that subject, it is worth something. Its weight is with the 
jury." 
"For reason13 stated, there is error in its exclusion." 
The appellant would like to respectfully call the Court's 
attention to Section No. 252, under the title of Evidence in 20 
' . Am. Ju., at page No. 245, which the appellant respectfully 
submits and briefly states the position he takes in relation to 
the admissibility of the above evidence. The said Section is as 
follows: 
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"SUFFICIENCY TO PROVE FACT" 
"The fact that evidence tending to prove an issue or con-
stituting a link in the chain of proof does not, standing alone, 
justify a verdict does not render it inadmissible under the rules 
of relevancy. Relevancy does not depend upon the conclusive-
ness of the- testimony offered, but upon its legitimate tendency 
to establish a controverted fact; relevancy is that quality. of 
evidence which renders it properly applicable in determining 
the truth or f~lsity of the matter in issue. Evidence which 
tE1nds to prove a fact, regardless of how slight such tendency 
is, should be admitted upon the trial. Such evidence is com-
petent, relevant, and admissible, although it may not be such 
as will independently establish a fact at issue. It is clear that 
the court, in admitting testimony, does not conclusively ad-
judge that the evidence establishing its competency is suffi-
cient fully to prove the requisite fact. It simply declares that 
th ere exists sufficient evidence tending to make the testimony 
competent." 
The Court will see from the foregoing cases and citations 
that under the rules of evidence, facts or inferences from facts 
which tend to prove a material issue of fact involved in 
27* a case *are admissible in evidence. The weight to be 
given to these facts is a question entirely for the Jury 
and not for the Court to pass upon, and that the criterion or 
test is not the weight or probative value of such evidence, 
but that its admissibility is based upon the facts sought to be 
proven as having a tendency to prove a relevant and material 
fa.ct in issue, and that if the fact sought to be proven tends 
even slightly to prove a material fact, it is admissible in evi-
de-nce. 
At this point the appellant would like to call to the atten-
tion of the Court a number of cases in which the question 
arose concerning the admissibility in evidence of the manner 
in which or the speed at which a car involved in the accident 
in question was traveling various distances prior to the scene 
of the accident. 
· The Court will thus see that the same question that is now 
befoi:e the Court has arisen in a number of other States, and 
that· in all of these cases, the Courts have held that this evi-
dence is admissible and that its weight or probative value is a 
question sole!y for the ~Jury and not for the Court itself. 
These· cases are as follows : 
Owen vs. Gruntz ( Supreme Court, Appellate Division, 1926, 
New York State) 214 N. Y. S. 543. 
1(; .~up1·, nu· ( ~ourt of Appeal~ or ·Virginia 
This was an action for property damages arising out of an 
automobile accident between a car loaned by the plaintiff who 
was in the ~utomobile business, to one Gomesky, for his use 
until a new car could be delivered to him. Gomesky, 
28* without the consent *of the plaintiff, loaned the said 
car to a third :party, one Willover, who was driving the 
said car at the time of the accident. The car driven by Willover 
came into a collision with the defendant's car at an inter-
section. 
The Jury found with the defendant on the question of negli-
gence and rendered a verdict in his favor on his counter-claim. 
The findings on the question of negligence and contributory 
negligence are supported by sufficient evidence. 
The plaintiff appealed from the judgment rendered for the 
defendant against him on said counter-claim and assigned two 
enors as his grounds of appeal. First : That the judgment 
should be reversed because the Court erred in receiving testi-
mony as to the speed of plaintiff's automobile at some point 
GOO yards south of the place of the accident. Second: That the 
plaintiff ,was not liable for any negligence of Willover for he 
was not legally using or operating l)laintiff's car with his know-
ledge or permission. 
The .Appellate Court reversed the decision of the lower Court 
on this second ground and remanded the case for a new trial. 
In passing upon the :first assignment of error, the Court 
stated: 
"I do not think the Trial Court erred in permitting the evi-
dence of the witness Curtis to stand. He testified that he was 
sitting on the veranda of a house about two blocks south of 
tbe place of the acident, and saw a car passing in a northerly 
direction, driving between 40 and 50 miles an hour. This 
witnes~ further testified that within a few seconds, he heard 
a loud crash in the vicinity of Grand and Church Streets, and 
immediately went to the place of the accident and identified 
plaintiff's car as the one he had just previously seen traveling 
north on Church Street at the rapid rate described. 
29* *"The evidence of the witness Curtis as to the speed 
of plaintiff's car was in line with evidence of defendant 
on that subject, and it is supported by marks made by plaintiff's 
car on the pavement, which showed that, even though the 
operator had applied the brakes, the car traveled a distance 
of some 30 od~ feet after the collision before it was brought 
to a stop. In view of the surounding circumstances, the evi-
dence was competent as bearing on the question of the speed 
of plaintiff's automobile at the time of the collision." 
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Davies vs. Barnes ( Supreme Court of Alabama, 1917) 77 
so. 612. 
This was an action by Barnes, plaintiff, vs. the defendant, 
for injuries received in an automobile accident while the plain-
tiff, who was a flagman at a railroad crossing was flagging 
traffic and was run into and injured by the defendant's car. 
The jury rendered a verdict in the favor of the plaintiff in the 
sum of $2,000.00 from which said verdict the defendant ap-
pe.als. 
One of the main assignments of error is the fact that plain-
tiff was allowed to prove the speed of the defendant's car one 
and one-half blocks distant. 
In affirming the decision of the lower court, Judge Somer-
ville stated : 
"While the fact that the automobile that injured plaintiff 
was running 25. miles an hour a block and a half south of the 
crossing does not generate any presumption of law, even prima 
facie, that it entered upon or passed over .the crossing at a 
similar rate of speed, nevertheless, it was clearly a fact for the 
Jury to consider, as affording an inference of fact with 
30* *respect to its probable speed and control, when it very 
shortly thereafter reached and passed over the crossing. 
'rhe point has been so ruled on in HilMg v. St. Ry. Oo., 104 
Minn. 432, 116 N. W. 933, and Portsmouth, St. R. R. Oo., v. 
Reed, 102 Va. 662, 4 7 S. E. 850 As defendant's evidence after-
wards introduced, rebutted such an inference, this did not in-
validate the admission of the original fact." 
OD; a petition to rehear, the above decision was affirmed, and 
the case of L. an·d N. R. Oo. vs. Woods, 105 Ala. 561, was called 
to the attention of the Court and in this case, the Supreme 
Court had held that the speed of a train a mile and one half 
distant from the place of the injury was admissible. In re-
ferring to the Woods and to the instant case, the Colµ't 
stated: 
"We, of course, do not overlook the difference between a 
railroad train running on rails and properly observing the 
obligations of a schedule time, and an auotmobile running on 
the highway at the will of its driver. There is a difference, 
but the difference is in the strength of the inference and its 
probative value and not in the principle of relevancy and ad-
mis·sibility. 
"With respect to the distance at which previous speed is 
· admissable for this purpose, there must indeed .he some limit; 
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but, as in all similar cases, this will depend upon the facts of 
each case and must be left to the sould. discretion of the trial 
Court. 
"The application for a re-hearing will be overruled." 
31 * * Baines ~Motor Company vs. LeOroy (Supreme Court of 
Alabama, 1923) 96 - SO. - 48~ 
This was an action by Grady LeCroy, an infant, against the 
defendant, who was injured while walking on a public high-
way, following his mother, by an auotmobile owned by the 
defendant company and driven by one, Brice Bains. 
There was a judgment for the plaintiff for $500.00 which 
was reversed and remanded on account of other errors in the 
case and not on account of the point for which it is here 
cited. 
In passing upon the admissibility of testimony concerning 
the speed of the automobile some distance from the scene of 
the accident, Judge McCellan. stated: 
"There was no error in admitting testimony of witnesses 
giving their opinions of the rate of speed at which the auto· 
mobile was moving when it was several hundred feet from the 
curve in the road, before striking plaintiff, and the rate of its 
speed when nearer to the plaintitr (Davies v. Ba,,rnes-201 Ala 
120, 77 So. 612) as well as the distance in which it was stopped 
and the circumstances of its stopping, including wheel prints 
in the roadway or on the bank beside the roadway." 
Wigginton's, Adm/r vs. Rlickert ( Court of Appeals of Ken-
tucky, 1920) 217 S. W. 933 
This is an action for personal injuries growing out of an 
accident between a car driven by Wigginton and a street car on 
which the plaintiff was riding as a passenger. The plaintiff 
introduced evidence showing that Wigginton, who was 
32* ldlled in the *accident and was the driver of the auto-
mobile, had, with several companions, visited several 
saloons prior to the time of the accident, and that he was driv-
. ing at a very rapid rate of s1)eed several blocks away from the 
scene of the accident. 
The plaintiff instituted a suit against the said defendant, 
Adm'r, and the street car company; the verdict was rendered 
in her favor against the said defendant and directed verdict 
was entered for the said street car company. 
In appealing from the decision of the lower Court, the 
defendant assigned, among other errors, the questions of ad-
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mitting in evidence the fact that he had visited several saloons 
before the scene of the accident and his speed several blocks 
away from the scene of the accident. 
In affirming the judgment of the lower Court and passing 
upon these two questions, Judge Carroll stated that it was 
permissible to show the intoxicated condition of the driver and 
the number of drinks he had taken beginning within such a 
length of time before the accident as would show some evidence 
of his condition at the time when the accident occurred, and 
stated: 
"It was likewise competent to permit the witnesses who saw 
the machine on its journey up Main Street at Tenth and 
Seventh and near Sixth to relate the speed at which it was go-
ing; this evidence tending to show how fast it was being run 
at Sixth Street, as the distance between Tenth and Sixth is 
only four squares, and only a few moments elapsed between 
the time when these witnesses saw it and the accident." 
33* *Tamicab Company vs. Ifambwrger (Court of Appeals of 
Maryland, 1924) 125 Atl. 914. 
This was a suit which grew out of a collision ·between a car 
owned and operated by the plaintiff and a taxicab owned by 
the defendant in the City of Baltimore. The judgment for the 
plaintiff, defendant appeals. 
One of the main assignments of error was the fact that the 
plaintiff was allowed to prove the speed and manner in which 
the taxicab was driving some distance from the point of the 
scene of the accident. In affirming the decision of the lower 
Court, Judge Adkins stated: 
"We find no error in the ruling in the first exception under 
the circwnstances. While the witness did not learn the num-
ber of the taxicab at the time of the trial, he testified that at 
the time of the accident, he knew it was the one that had passed 
Mm by the number, which he then recalled. We think the cir-
. cumstance of reckless haste a few blocks a way from the acci-
dent was relevant, in the case of a taxicab where the accident 
followed within such a short time; and being other evidence of 
excessive speed at the time of the accident. Huddy on Auto-
mobiles ( 6th Ed) No. 929 ; Berry on Automobiles ( 3d Ed.) 
No. 1003." 
Sta·te vs. Weiner (Supreme Court of New Jersey, 1925) 127 
Atl. 582. · 
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The defendant, Weiner, was convicted of involuntary man-
slaughter, from which said conviction he noted an appeal. 
The case was reversed on another ground and not on 
34* the *point for .which it is cited here. I 
The defendant was driving a bus in the suburbs of ' 
Irvington. Two small boys pulling wagons were racing down 
the street in the same direction that the bus was traveling; 
one of the boys was running along the sidewalk, the other, that 
is, the one that was killed, was running in the street near to 
the curb of the same. The father of the two boys was pro-
ceeding in the same direction 1200 feet away from the place 
of the accident 
The father ·testified that at the time the bus passed him, it 
was traveling between 30 or 35 miles an hour and that he was 
al,out 1200 feet from the scene of the accident; that he was not 
sure whether the number of the bus was 34 or 84, but that 
when he reached the scene of the accident, he noticed that the 
number was 34. 
It was contended that it was improper to admit this testi-
mony because there was no evidence to indicate that the bus 
which the father saw was the bus which was in the accident 
and that the bus, at the time it passed the father, was too far 
distant from the place of the accident to make it's speed at the 
time it passed the father, relevant. 
The Court in holding that this evidence was admissible · 
stated in substance that since the father was traveling in the 
same direction as the bus, and the period between the time 
the bus passed him and the accident occurred was so brief, 
and that since he was able to determine whether the number 
of the bus was 34 or 84, that they thought the testimony was 
admissable and stated that the admission or rejection of such 
evidence is a matter within the discretion of the trial Court, 
and that the admission of the evidence under the circumstances 
of the present case would not be disturbed. 
35* *Tyrell vs. Gosland (Supreme Court of Vermont, 
1919) 106 Atl. 585. 
Without going into details of the facts as set out in said case, 
the Court held that the evidence of the rate of speed of the 
plaintiff's car at the point of such passing, that is, about one 
mile distant, was not improperly received as bearing on the 
question of the speed of the car at the place in question. 
The facts of the case briefly stated are a~ follows : 
The plaintiff passed a car driven by one, Folsom, about a 
mile distant from the scene of the accident; both plaintiffs and 
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Folsom's cars were headed in the same direction; Folsom tes-
ti:fied that at the time plaintiff's car passed him, he, Folsom, 
was driving 25 or 30 miles an hour, and that the plaintiff's 
car was driving 35 to 40 miles an hour. It was further shown 
in evidence that while Folsom's car traveled 251 rods at the 
rate of 25 or 30 miles an hour, the plaintiff's car covered the 
same distance and in addition thereto, 69 rods to the place of 
the accident. Folsom having testified that when he reached a 
point 69 rods from the scene of the accident, the cars had then 
come into a collision .. 
Scropshire vs. Pickwick Stages ( District Court of Appeals-
California, 1927) 258 P. 1107 . 
• 
In affirming the decision of the lower Court in rendering a 
judgment for the plaintiff who was a passenger on a bus 
36* operated *by the defendant and who was injured in an 
accident by the said bus and another auotmobile, the 
Court held that the speed of the bus a quarter of a mile distant 
from the place of the accident was not too remote, and the 
weight of that opinion is for the consideration of the Jury. 
W il8on vs. Flem,fo,q, Et A. l. ( Supreme Court of Appeals of 
West Virginia, 1921) 109 SE. 810. 
This is an automobile accident case were a collision between 
a car driven by the plaintiff and the defendants' occurred at a 
sharp turn in the highway. The evidence is contradictory as to 
which, if either, of the drivers were at fault. One contending 
that they were on their right side of the road driving at a 
moderate rate of speed, and the other contending that they were 
on their side of the road driving at a moderate rate of speed. 
Each contended that the other was driving at an excessive 
rate of speed. The defendants sought to introduce evidence as 
to the rate of speed of the plaintiff's car about one-half mile 
distant from the scene of the accident. This testimony was 
heard in the absence of the Jury, the Court having excluded it 
as being irrelevant. 
In passing upon this phase of the case, Judge Lynch stated: 
"Defendants also ·charge as error the rejection by the trial 
court of the evidence of Frank M. Powell, who testified that he 
aJso driving an automobile, passed the Maxwell car about one-
half mile from the place of the accident, at which time Max-
well either "could not steer it very good or it was a big 
37* car going *around the turn there, and he ran pretty 
close to the Ford in which I was riding, and he was run-
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ning at-I would not like to say right now-I suppose 30 miles 
an hour.****" This testimony having been heard in the jury's 
absence, the Court excluded it as irrelevant. 
"This ruling deserves and requires more than passing 
scrutiny. While the fact, if the fact it be, that Maxwell was 
driving in a dangerous manner or at an excessive rate of speed, 
,vhile half mile distant from the scene of the collision, does not 
prove, or indeed create a l)resmnption of, the fact that he was 
driving in a similar, way when the accident occurred, never-
theless the inference which the jury might properly have 
drawn from such conduct is of sufficient probative value to 
justify its admission.Davies v. Barnes, 201 Ala. 120, 77 So. 612; 
Wigginton's A.d1n'r v.Ri.ckert, 186 Ky. 650, 217 S. S. 933. As 
there was evidence also that Maxwell's car was driving very 
rapidly when the cars collided, the relevancy of the testimony 
becomes more apparent. Tyrrell 1;°. Goslant, 93 Vt. 63, 106 Atl. 
585; Wellman v. Mead, 93 Vt. 322, 107 Atl. 396. See also, 
Portsmouth Street Ry. Co. v. Peed, 102 Va. 662, 47 S. E. 850, 
and Hilar11 V. 1J,f,inneapolis Street Ry. Co., 104 Minn. 432, 116 
N. W. 933. Although questions as to the remoteness or re-
levancy of testimony are generally within the trial court's dis-
ci•etion, there are instances where the circumstances are su(}h 
that the act in question, while perhaps somewhat remote, is not 
sufficiently irrelevant to render it inadmissable as a matter of 
law, and it may have such llrobative value and legal relevancy 
that the inferences which may be drawn therefrom are clearly 
proper for the jury. Evidence which tends "in an appreciable 
degree to sustain a material issue of facts" is admissible. 
(Lyon·s v. Fairmont Real Esta,te Co., 71 W. Va. 754, 77 S. E. 
525) and "The safer and more satisfactory rule is for the court 
to admit whatever is relevant, and leave the question of weight 
for the jury." State v. Yates, 21 W. Va. 761. The testimony 
given by Powell as to the operation of the automobile only a 
few minutes before the collision was pertinent and admissible 
under the circumstances proved." 
3gn *Schwarting vs. Ogran (Nebraska Supreme Court, 
1932) 242 N. W. 273. 
This was an action which grew out of an accident between a 
car in which the plaintiff was riding and a truck owned by the 
defendant. The plaintiff alleged that the truck was driving at 
an excessive rate of speed and on its wrong side of the road· 
that is, to its left center of said road. ' 
The plaintiff introduced evidence to tlle effect that approxi-
mately 600 feet from the scene of the accident, the truck was 
then running at a S'Jeed of 35 to 40 miles an hour. 
. 
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In passing upon this point, Judge Paine, who delivered the 
opinion of the Court stated : 
"Complaint is made that the witness Charles Kl.one was per-
mitted to testify, over appellant's objections, that he passed 
the same truck some 600 feet before it collided with the Over-
land car in this case, and that the truck was then running at 
a speed of 35 or 40 miles an hour. The bill of exceptions dis-
closes tl1at the trial judge rightly excluded other evidence of-
fered as to the speed of this truck at more distant points, and 
the question is presented to us whether the admission of this 
evidence is reversible error. In the days of the horse and buggy, 
it may be admitted evidence from such a distance would be too 
remote. But a truck traveling at the speed shown would be 
at the place of the collision in possibly a half dozen seconds, 
and many courts have held that this would not be too remote. 
It was held that when a car was being driven at an extraordin-
ary rate of speed a few minutes before a collision, this evidence 
should have been submitted to the jury. Wilson v. Fleming, 89 
W. Va. 553, 109 S. E. 810. That when the machine was going 
at an excessive rate of speed a mile from the place where the 
collision occurred, and the speed did not slacken until 
39* after the collision *this evidence should be admitted. 
Taancab Oo. v. Hambur,qer, 146 Md. 122, 125 A. 914. Tes-
timony properly admitted of speed four blocks from the place 
of accident. Wigginton's A.dm'r v. Rlickert, 186 Ky. 650, 217 
N. W. 933." 
The Court will thus see from the foregoing cases in which the 
question now at issue has arisen in other jurisdictions have 
been admitted in evidence before the Jury. The plaintiff would 
like to now call to the attention of the Court three cases in 
Virginia in which this question has arisen. 
This question first arose in Virginia in 1904, in the case of 
Portsmouth Street RR. Go. vs. Peed's A.dm/r, 102 Va. 662. This 
action grew out of an accident which happened in 1899 to the 
·plaintiff's intestate, who was struck by a passing car of the 
defendant company while attempting to cross a street in the 
City of Portsmouth. In passing upon this question, Judge 
Whittle, who delivered the opinion of the Court, stated : 
"There are two other assignments of error which may be 
briefly noticed. The first assignment is to the admission of 
the testimony of a witness for the plaintiff, with respect to 
the speed of the car. His evidence was objected to as giving 
the rate of speed eighty feet from the scene of the accident, and 
because the position of the witness, who was standing in his 
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storehouse, twenty or ·twenty-five feet from the door, was not 
such as to enable him to determine the rate of speed" of the 
ca.r. 
"Of both ol)jections it may be remarked that they affect the 
weight rather than the admissibility of the evidence. There is, 
therefore, no error in that assignment. 
In the case of Litz v. Harmon, 151 Va. 363, the question 
now before the Court came before the Supreme Court of 
40* Vir-*ginia. This case grew out of an accident which 
happened to the plaintiff while she was walking on a 
public highway. The automobile which ran into her was pro-
ceeding in the same direction. There was conflicting evidence 
as to how the accident happened, the plaintiff contending that 
the defendant's car was driven on the wrong side of the high-
way at a high and illegal rate of S1Jeed, whei;eas the defendant 
claimed that he was driving less than 35 miles an hour and 
that the plaintiff suddenly changed her direction and walked 
over in front of the automobile; tha.t he then bore to the left in 
order to avoid hitting her. The plaintiff recovered a verdict 
against the defendant. The Car was driven by the defendant's 
son who was then a minor There were a number of errors as-
signed and this is one of the leading cases which held that the 
"Family purpose" doctrine applied. There were a number of 
· errors assigned among which is the question now before the 
Court. In affirming the decision of the trial Court, Judge Pren-
tis, who delivered the opinion of the Court, stated: 
"This conclusion disposes of the case, for the other exception 
relates to the admission of the testimony of a witness as to the 
excessive speed of the car, (which was sufficiently identified), 
when .it was about a mile distant from and approaching the 
place of the injury. Upon the first trial this testimony was 
excluded and would doubtless have been also excluded on the 
second trial but for the fact that the defendant undertook to 
· show affirmatively that the car was driven at a legal and mod-
erate rate of speed not only just before the injury but during 
the entire journey. Whether this testimony should have been 
arlmitted on either trial because of remoteness in time and 
distance from the place of the injury may be the subject of 
. difference of opinion, but its admission under the circumstances 
does not constitute reversible error, especially in view of the 
fact that another witness testified to the same facts, and 
41 * to this *testimony no exception was taken by the defend-
ant. Such points rarely · present any sufficient reason 
for reversal, and certainly do not justify reversal in this case." 
Although the Supreme Court considered the question now 
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before the Court in the above case and did not go into details 
showing the basis of their decision, it will be noted that al-
though they· stated that such points rarely present any such 
r£~ason for reversal that it certainly did not justify reversal 
in that case. The Court should bear in mind that in that case 
evidence of the speed in which the cai~ was driving was allowed 
to be shown when the car was a mile distant from the scene 
of the accident. 
That the Supreme Court has come to a definite conclusion · 
as to the admissibility of evidence which tends to show the 
manner in which the car was being driven shortly before an 
accident occurred is demonstrated in the recent case ·of Grin-
stead- vs. Ma11hew, 167 Va. 19, which was decided in September, 
1.936. This case, it will be noted, is a guest case, and was 
decided on the question of gross negligence. The facts of this 
case briefly stated are as follows : 
The plaintiff, at the invitation. of the defendant, along with 
: two other girls left the City of Roanoke for Virginia Beach. 
The driver and owner of the car who issued the invitation 
was killed in the accident which occured near Petersburg; a 
,; suit was then instituted by the plaintiff against the defendant's 
Ad.m'r. Both the plaintiff and the two girls with him were 
asleep at the time when the accident happened. The physical 
facts. showed that the automobile had run into the left hand 
side of the bridge, completely demolishing the automo-
-42* bile. The· plaintiff alleged that the defend-*ant was 
driving at an excessive rate of speed around the curve 
and completely lost control of his car and ran into the left 
side of the bridge, and relied upon three witnesses as a basis 
for his action. S. P. Beverley testified that he lived about 300 
feet from the highway and that he was awakened when Snow 
and Jones left his home; that five or ten minutes later, he heard 
an automobile coming down the road and, from the manner 
in which it was running, he estimated the speed to be between 
60 and 75 miles an hour; that shortly thereafter, he hea1•d the 
. crash and immediately went to the scene of the accident. Snow 
and Jones had been calling upon the daughter of Beverley, and 
testified that they met an automobile after they had left the 
home of Beverley, a distance of approximately a mile and a 
quarter from the scene of the accident; that when they met 
this ,.automobile, it was being driven on the left side of the 
1 road and at a speed that they estimated to be 60 or 70 miles 
. per hour, and that it was necessary for Snow to drive his car 
off of the hard surface of the road on his right hand side in 
order to a"\Toid a collision. 
In passing upon the admissibility of this evidence, which was 
assigned as error, the Court stated: 
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''While the rule of evidence in a civil case differs materially 
from that in a criminal case, it is nevertheless true that the 
rule in both cases requires proof that rests upon facts and 
prope:r inferences before there can be a conviction or a recovery 
of damages. Suspicion and presumption are not sufficient. The 
fact that an automobile was traveling at an excessive rate of 
speed at a distance of a mile and a quarter from the place of 
accident, while admissible on the ground of probative value, 
is not of itself sufficient to warrant the inference that such 
excessive speed obtained at the time of the accident. The bur-
dtAn was upon the plaintiff to show that Taylor was guilty of 
gross negligence which was the proximate cause of the acci-
dent. This burden the plaintiff has failed to carry ana 
43* the jury *was well warranted in finding a verdict for 
the defendant." 
The Court will see from the above-cited three cases in Vir-
ginia that the evidence of the speed and the manner in which 
Greenwood was driving his car 900 to 1000 feet from the scene 
of the accident was admissible in evidence and the weight or 
probative value to be given to such fact is a question solely 
for the determination of the Jury and not for the Court. 
We respectfully call to the attention of the Court the similar-
itybetween the facts of the last above-cited Virginia case and the 
case now before the Court; namely, that the driver in both 
instances was driving at an excessive rate of speed and that 
the driver of the · car, meeting him at the point where they 
passed, was required to drive his car off of the hard surface of 
the road in order to avoid a collision because the car involved 
in the accident in question was being driven to the left of the 
c~nter of the highway. In the Virginia case above referred to, 
this evidence was allowed to go to the Jury even though the 
car in question was being driven in the above manner a mile 
and one quarter from the scene of the accident, whereas, in 
the instant case, it was only 900 to 1000 feet distant from the 
sC".ene of the accident. 
The Court will, we believe, take judicial knowledge of the 
fact that a car being driven at a speed variously estimated at 
.from 35 to 45 miles an hour will cover a distance of 900 to 
1000 feet in a few seconds of time, and that its remoteness, 
from a time point of view, is negligible. 
The appellant res1lectfully submits that in the light of the 
· case above cited, that the evidence of Bonnie Carr should 
44* have *gone before the Jury and that the Jury should· 
have been allowed to consider the same along with the 
other evidence of the appellant, and that the withholding of 
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respectfully submits that if this evidence had been allowed 
to go before the Jury, that the Jury would have adopted a 
completely' different attitude towards the appellant than was 
apparently adopted by them on account of the verdict that they 
rendered in this case. 
ERROR NO. 5. 
APPELLEE'S INSTRUCTION 
NUMBER "B" 
In order that the Court may have this instruction before 
it at the time of considering this brief, the appellant deems it 
advisable to here set out the instruction as it was written and 
given to the Jury: 
INSTRUCTION NO. B. 
"The Court instructs the jury that at the time and place of 
the collision in question of this case the following two state 
statutes were in full force and effect: 
"FIRST. 'Upon all highways of sufficient width the driver 
of a vehicle shall drive the same upon the right half of the 
highway, unless it is impracticable to travel on such side of 
the highway and except when overtaking and passing another 
vehicle.' 
"SECOND. 'Drivers of vehicles proceeding in opposite di-
rections shall pass each other to the right, each giving 
45* to the other, as nearly *as possible, one-half of the main 
travelled portion of the roadway.' 
".And the Court further tells the jury that if they believe 
from the evidence that the driver of the Butler truck and 
trailer violated the provisions of either or both of these statutes 
and that said violation proximately caused the collision in 
question without negligence on the part of Mr. Greenwood, 
then your verdict should be in favor of Mr. Greenwood and 
against Mr. Butler in both cases." 
The Court will immediately see upon looking at this in-
struction that the two statutes, which are single-spaced and 
indented, are emphasized in the instruction. This fact alone, 
the appellant submits, would tend to mislead the Jury as to 
the importance that should be placed upon the two statutes 
tl1emselves in relationship to the rest of the instruction. 
The appellant contended at the time of the trial, in objecting 
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to the granting of this instruction in the form in which it 
:was granted, and does now contend, that the Jury should not 
have been instructed by setting out in said instruction two 
statutes of the State of Virginia; that the Jury should have 
been instructed according to negligence and to the duty owed 
by the appellant to the appellee, and not according to statu-
tory law. The two statutes above quoted are criminal statutes, 
and even though they may have been passed to provide for the 
safety of persons upon the highway, they themselves do not 
set out the duties of a person in driving upon the highway 
in relationship to others who may then be upon the said high-
way. The law of negligence U}JOn which this suit is based does 
not necessarily involve the statutory duties, but is based 
46* upon *a duty of ordinary care owed by one person to 
another person where there is a proximate cause and a 
causal connection by a breach of these duties. (Hubbard v. 
Murray, 172 Va. 448, 452). 
It will be noted that the only reference to the question of 
negligence in this instruction was in relationship to the appel-
lee. There is nothing in this instruction concerning the ques-
tion of negligence as it applied in the law of torts in relation to 
the appellant. The Jury was told that if the appellant violated 
either one of the above two statut~s and that such violation 
was a proximate cause of tl1e collision, then the verdict of the 
Jury·should be for the appellee, if the said appellee was with-
out negligence. There was nothing in the, said instruction which 
showed that the the appellant was under any duty, eithe1· 
of ordinary care or otherwise, not to violate the said statutes, 
so far as the appel~ee was concerned. 
The violation of a statute may or may not be negligence per 
se, depending upon whether or not the duty was owed to the 
particular person involved or whether or not there was any 
j11sti:fication or excuse that may have arisen which would re-
hut such a violation. (See Mor.iris v. Dame's Ea:'or., 161 Va. 545, 
566-567). 
The basis of all tort actions is negligence. This may or ~ay 
not be a violation of a statute. Where the Court tells the Jury 
that a violation of a statute is negligence in the terms of the 
statute, it is in fact directing a verdict for the Jury. It is true 
that in the above instruction, the Jury was told that this 
violation must have been the proximate cause of the collision. 
But this fact, we respectfully submit, does not cure the defect 
1
1 
in the above instruction, since the whole make-up of the 
, 4: 7* instruction tends *to mislead and confuse the Jury as ·1·. 
· to the duty that the appellant may have owed the apel· 
lee in its relation to the law of negligence. 
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it is shown that such violation was a duty that was owing to 
the particular person involved. Then if the Jury may further 
bt'lieve that this negligence proximately caused the collision 
in question, then, and not until then, is there any basis shown 
for the recovery in a tort action. 
There was no evidence before the Trial Court upon which 
to base the last part of the first statute set out in said instruc-
tion; that is, "Unless it is impracticable to travel on such side 
of the highway and except in overtaking and passing another 
vehicle." 
The Court will recall that there was no evidence before the 
'l'rial Court or the ,Jury showing that either side of the road 
was impracticable to travel, or that there was any question of 
· either the truck or the car involved in the said collision, over-
taking and passing another vehicle. This, we respectfully sub-
mit, would again tend to confuse and mislead the Jury as to 
the actual issues involved in this case. . 
48* *Your petitioner avers that on Saturday, February 
14th, 1942, he mailed to J. B. Browder and Robert G. 
Butcher, Attorneys at Law of Richmond, Virginia, opposing 
counsel in the Trial Court, a copy each of this petition for a 
writ of error. 
Your petitioner furthers states that this petition will be 
filed with the Clerk of the Supreme Court of Appeals of Vir-
ginia at Richmond, Virginia. 
Your petitioner further respectfully states that his counsel 
desire to present orally the reasons for reviewing the judgment 
complained of. 
Your petitioner further states that he desired to adopt this 
petition as his opening brief. 
WHEREFORE, for the reasons hereinabove set forth, your 
petitioner prays that a writ of error and supersedeas may be 
· awarded him, and that the judgment herein complained of, and 
the proceedings herein set forth, may be reviewed by this Hon-
orable Court, and that the said judgment may be reversed, set 
aside and annulled, and that judgment may be entered in favor 
of your petitioner, the plaintiff in the trial court, or that if 
this Honorable Court be not so advised, the judgment of the 
learned Trial Court may be reversed and a new trial awarded 
your petitioner. 
And your petitioner will ever pray, etc. 
LOWRY AND -BRADFORD 
Counsel for petitioner. 
A. R. BUTLER, JR. 
By Counsel. 
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49* *The undersigned certifies that he is an Attorney at 
Law duly qualified to practice in the Supreme Court of 
Appeals of ·virginia, that his address is Bedford, Virginia, 
and that in his opinion the judgment herein complained of 
ought to be reviewed. 
Given under my hand this the 14th day of February, 1942. 
FRANKLIN RAFLO 
Received February 16, 1942. 
M. B. WATTS, Clerk. 
! 
March 4, 1942. Writ of error and supersedeas awarded by 
the court. Bond $7000. 
M. B. W. 
RECORD 
STATE OF VIRGINIA, 
COUNTY OF BEDFORD, to-wit: 
Please before the Honorable A. H. Hopkins, Judge of the 
Circuit Court. of the County of Bedford, on Saturday, the 
18th day of October, in the year of our Lord, one thousand, 
nine hundred and forty-one. · 
Be it remembered that heretofore, to-wit: On the 31st of 
}larch, 1941, came A. R. Butler, Jr., by his attorney, and filed· 
in the Clerk's Office of said Court his notice of motion for 
judgment against W. Carter Greenwood, which notice of mo-
tion is in the words and figures following to-wit: 
"VIRGINIA: 
IN THE CIRCUIT COURT OF BEDFORD COUNTY. 
A. R. BUTLER, JR., 
v. Notice of Motion for Judgment 
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TOW. CARTER GREE:NWOOD: 
You are hereby notified that on the 1st day of May, 1941, 
that being the first day of the May Term 1941 of the Circuit 
Court of Bedford County, Virginia, or as soon thereafter as 
this motion may be heard, I, A. R. Butler, Jr., will move the 
Circuit Court of Bedford County at Bedford, Virginia for a 
judgment against you, the said "\rV. Carter Greenwood, in the 
sum of $1000.00 due by you to me, no part of which has been 
paid, by reason of the following facts, to-wit: 
That heretofore, to-wit, at or about 6 :30 P. M. on the eve- ,' 
ning of Thursday, December 26, 1940, a certain },ord Truck 
with trailer attached owned by me, the said A. R. 
page 2 ~Butler, Jr., and driven and operated by my agent, 
James J. Tomlin, was being operated over and along 
U. S. Highway No. 460, traveling in an easterly direction, 
and had about, to-wit, 6 :30 P. M. on the abovesaid day, reached 
a point about, to-wit, two miles east of the Town of Bedford 
in Bedford County, Virginia, on said hig·hway; 
That the said truck and trailer attached hereinafter referred 
to as a truck, was being driven in a reasonable, careful and 
prudent manner, under the circumstances and conditions then 
and there prevailing and on the right side of the said highway 
in'the direction in which it was traveling, that is, to the south 
of the center line of said highway; 
That you, the said W. Carter Greenwood, at the same time 
and place aforesaid, to-wit, about two miles east of the corpor-
ate limits of the Town of Bedford in said County of Bedford, 
did own and operate a certain Ford automobile over and 
along said highway No. 460, proceeding in a westerly direction; 
That it then and there became your duty, you, the said W. 
Carter Greenwood, to drive and operate the said car in a care-
fuJ and prudent manner with regard to the laws of the State 
of Virginia, and in conformity with the laws of said State, and 
with due regard to the rights and safety of p'ersons and vehicles 
lawfully on or near said highway, and to particularly drive and 
operate said car in a careful and reasonable manner under the 
circumstances and conditions then and there existing, and it was 
your duty, you, the said W. Carter Greenwood, to drive and 
operate your said car on your proper side of the said highway, 
that is, to the north of the center line of the same, and to keep 
a prope~ look-out when driving and operating your said car, 
to drive the same at a reasonable speed under the 
page 3 ~circumstances and conditions then and there exist-
ing, and to keep the same under control. 
Yet, notwithstanding your duties aforesaid, in utter dis-
r~gard of the safety of others and the vehicles lawfully in and 
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upon said road, particularly the vehicle operated by the said 
James J. Tomlin, and in disregard of the laws of the State of 
Virginia, you did then and there at the time and place afore-
said, to-wit, along said .highway No. 460, about two miles east 
of the Town of Bedford, Virginia, drive and operate your said 
car in a negligent, careless and reckless manner, without hav-
ing the said car under proper control under the circumstances 
and conditions then and there e~isting, and without exercising 
ordinary care in driving and operating your said car under said 
conditions then and there prevailing, and by reason of and as 
a direct and proximate result of your said negligence, careless-
ness and recklessness, and lack of ordinary care, under said 
conditions then and there existing, to-wit, that you did drive 
and operate your said car along said highway No. 460, in a 
westerly direction at the· time and :place aforesaid at a high 
and dangerous rate of speed, without keeping a ·proper look-
out, or keeping the said car undei· proper control, did drive 
and operate your said car to the left of the center of the road, 
that is, to t11e south of the center of said road, and did drive 
and run into and bit with great fore~ and violence my said 
truck, being driven and operated on my side of said road as 
aforesaid. 
As a direct and proximate result of t:Q.e said impact, the 
tmiler attached to my said truck was knocked and thrown 
violently around and damaged in the sum of, to-wit, $1000.00, 
all of which said sum. of $1000.00 is a direct and proximate 
loss to me. 
page 4 ~ That all of the said damages and wrongs to me, 
the· said A. R. Butler, Jr., 3:s are hereinabove set 
forth, are the direct and proximate result of the careless and 
reckless conduct and negligence of you, the said W. Carter 
Greenwood, in committing the breach of duties herein.above set 
forth, and all of the said damages and wrongs sustained by me, 
the said A. R. Butler, Jr., were proximately caused by your 
carelessness, recklessnes and negligent conduct as aforesaid. 
Wherefore, judgment therefor will be asked against you, the 
said W. Carter Greenwood, in the sum of $1000.00 at the time 
and place aforesaid. 
GIVEN under my hand this 18th day of March, 1941. 
Lowry & Radford, p. q." 
At another day, to-wit: 
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Circuit Court of the County of Bedford, on Tuesday, the 
15th day of July, 1941. 
A. R. Butler, Jr., .............................. Plailntiff 
against Upon a Motion 
W. Carter Greenwood, ........................... Defendant 
and 
W. Carter Greenwood, .......................... Plaintiff 
against Upon a Motion 
A. R. Butler, Jr. . .............................. Defendant 
This day came the· parties in person .and by their attorneys, 
and thereupon came a jury, to-wit: H. W. Scott, J. F. Griggs, 
W. S. Perrow, N. T. Howell, R. H. Dudley, G. W. Bond and 
C. L. Camden, who were sworn to wen ·and truly try 
page 5 ~the issue joined between the plaintiffs and the de-
fendants, and a true verdict rendered according to 
the evidence, and having partially heard the evidence were 
adjourned until tomorrow morning at ten o'clock. 
At ·another day, to-wit: 
Circuit Court of the County of Bedford, July 16th, 1941. 
A. R. Butler, Jr., . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . Plaintiff 
against Upon a Motion 
·w. Carter Greenwood, ........................ . Defendant 
This day came the defendant, Greenwood, by counsel, and 
with the consent of the plaintiff, by counsel, filed his cross-
claim, it being understood, stipulated and agreed by counsel 
that the notice of motion filed by Greenwood in his action 
against Butler is to be considered and treated as a cross-claim 
filed in this case. 
The ·following is a copy of the notice of motion treated as 
a cross claim of the defendant, referred to in the foregoing 
order. 
8upreme Con rt of Appeals of Virginia 
''VIRGINIA: 
IN THE CIRCUIT COURT OF BEDFORD COUNTY. 
\V. CARTER GREEN\VOOD, ... . Plaintiff 
, 
vs. NOTICE OF MOTION 
A. R. BUTLER, ,JR., .......... Defe11,dant. 
'1'0: A. R. BUTLER, JR., CARRSVILLE, VIRGINA. 
Please take notice that on the 1st day of May, 1941 at 10 :00 
o'clock A. M., or as soon thereafter as I may be heard, I will 
move the Circuit Court of Bedford County for a 
page 6 ~judgment against you in the amount of FIFTEEN 
THOUSAND AND N0/100 ($15,000.00) DOL-
LARS, which amount is due and owing me by you by virtue of 
tlle following : 
That, heretofore, to-wit: On or about the 26th day of Dec-
cm ber, 1940, I was driving my automobile in a westerly direc-
tion on highway No. 460 at a point approximately two miles 
east of Bedford, Virginia, at which time and place you, througl!-
a certain then agent and servant, were operating another ve-
hicle, to-wit, a tractor and a trailer, in an eastwardly direction 
in so careless, reckless and negligent a manner as to cause your 
vehicle to collide with me and my automobile as a proximate 
result of which I received serious, grievous and permanent in-
juries to my person, necessitating an expenditure of large sums 
of money in and about attempting to become healed of said in-
juries, and I will henceforth in the future be required to expend 
further sums of money in attempting a cure of said injuries 
and I have missed and in the future will miss considerable time 
from my usual occupation and have lost and in the future will 
lose large s~ms of money on account thereof, and my earning 
power has been greatly reduced, and I was }lermanently dis-
figured and I have suffered and will henceforth permanently 
continue to suffer great physical pain and mental anguish; and 
in addition thereto, my automobile was damaged and the market 
value thereof was greatly reduced. This collision and the re-
sulting injuries and <lamages to myself were due to no negli-
gence on my part but were the direct and proximate result of 
your negligence, through a certain then agent and servant, in 
one or more of the following particulars : 
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2. You failed to keeep your vehicle under proper control; 
3. You failed to accord me one-half of the main traveled 
portion of the roadway; 
page 7 ~ 4. You drove to the left of the center of the high· 
way although it was practicable to travel on the right 
half thereof and although you were not overtaking and passing 
another vehicle; 
5. You failed to have your vehicle equipped with adequate 
and proper brakes; 
6. You drove at a rate of speed that was unreasonable and 
improper considering the conditions and circumstances then 
existing, and 
7. You failed to exercise ordinary care. 
All to my damage in the stun of FIFTEEN THOUSAND 
AND NO /100 ($15,000.00) DOLLARS. Wherefore judgment 
thereafter will be asked at the hands of said court at the time 
and place aforesaid. 
W. CARTER GREENWOOD 
By R. G. Butcher & J. B. Browder Counsel 
R. G. Butcher and J.B. Browder p. q. 
Richmond, Virginia" 
And at this same day, to-wit: 
Circuit Court of the County of Bedford, July 16th, 1941. 
A. R. Butler, Jr., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . PZavn}tiff 
against Upon a Motion 
W. Carter Greenwood, . . . . . . . . . . . . . . . . . . . . . . . . . . Def endar,,t 
This day again came the parties in person and by their. at-
torneys, and the jury pursuant to its adjournment. And the 
jury having fully heard the evidence, instructions of the Court 
and argument of counsel, retired to consider of their verdict, 
and after a time returned into Court and gave the following 
verdict : "We the Jury find for W. Carter Greenwood against 
A. R. Butler, Jr., and assess his damages at $5,000.00 G. W. 
Bond Foreman" 
Thereupon the plaintiff by his attorneys moved the 
page 8 ~Court to set aside the verdict of the jury and award 
him a new trial, upon the following grounds, to-wit: 
(1) That the said verdict is contrary to the law and evidence. 
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( 2) That the said verdict is excessive. 
( 3) That certain evidence was admitted by the Court ove~ 
the objection of counsel for the said A. ::,;.?,. Butler, Jr., namely; 
that ~aid Greenwood was allowed to prove that he contemplated 
bringing a suit prior to the time the suit was instituted by the 
said A. R. Butler, Jr. 
( 4) That the testimony of one, Carr, to the effect that he 
had passed the car driven by the said Greenwood about 900 feet 
east of the scene of the accident; that the said Greenwood was 
then driving the said car at around 40 miles an hour and to 
the left of his center of the said road; that this testimony 
should have been admitted in evidence before the Jury since 
it was of probative value and tended to corroborate the evi-
dence of Tomlin, driver of the Butler truck involved in said 
accident, and that it contradicted the said Greenwood who tes-
tified that he had been driving on his proper side of the road 
and at a speed of 30 or 35 miles an hour from the time he left 
the City of Lynchburg. 
. ( 5) To the granting ·of instruction Number B of the said 
Greenwood on the grounds that in the said instruction, the 
Court instructed the Jury that two statutes were in full force 
and effect at the time of the accident, setting out in said in-
struction the two said statutes by indenting and single spacing 
the same. 
That there was no evidence upon which to base part of the 
first instruction, and that the Jury should have been instructed 
as to the law of negligence as applicable in the case; that is, 
the duty of the driver to exercise ordinary care in the 
page 9 tdriving of his car and the manner in which the same 
should be driven upon the highways and should not 
have instructed the Jury by the means of setting out the 
statutes. That the said instruction was a binding instruction 
and was not complete; that the said instruction was confusing 
and misleading to the Jury. 
( 6) That all of the above grounds assigned by the plaintiff 
as a reason for setting aside the verdict of the jury constituted 
prejudicial error, and that the Jury was misled. Wherefore, 
the verdict of the ;Jury in the above-entitled case should be set 
aside and a new trial awarded the plaintiff. 
Argument on which motion is continued to some future day. 
page 10 tAnd now at this day to-wit: 
· Circuit Court of the County of Bedford, October 18, 1941 
This day came again the plaintiff and defendant, by co~sel, 
and the Court, being of the opinion that the motion of the 
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be overruled, doth overrule said motion, to which action of the 
Court in overruling said motion the plaintiff, by counsel, ~x-
cepted. Therefore, it is considered by the Court that the defend-
ant W. Carter Greenwood recover of the plaintiff A. R. Butler, 
Jr. under his cross-claim the sum of Five Thousand ($5,000.00) 
Dollars, with interest to be computed at the rate of six per-
centum- per annum from the 16th day of July, 1941, until paid, 
and his cost in this suit in his behalf expended; and that the 
plaintiff recover nothing against the defendant under his bill. 
And the plaintiff, A. R. Butler, Jr., by his attorneys, there-
upon excepted to the said ruling and the judgment of the Court 
and indicated his intention to present to the Supreme Court of 
Appeals of Virginia a petition for an appeal from this judg-
ment. It is, therefore, ORDERED tliat the operation of this 
judgment be suspended for a period of sixty days from the 
date.hereof, in order that said petition may be presented, pro-
vided the said plaintiff, or someone for him, shall first execute 
a suspending or supersedeas bond, in the penalty of $300.00, 
with surety approved by the Clerk of this Court, and payable 
and conditioned according to law. 
page 11 } I, A. H. · Hopkins, Judge of the Circuit Court of 
Bedford County, Virginia, do endorse on this tran-
script and certificate in the case of A.. R. Butler, Jr. vs. W. 
Garter Greenwood, that said certificate was tendered to me in 
the County of Bedford by the attorney for the plaintiff on this 
16th day of December, 1941, said date of tender being within 
sixty days from the time at which the final judgment for the 
defendant was entered in the above styled case. 
page 12 } VIRGINIA: 
TESTE: A. H. HOPKINS 
Judge of the Circuit Court 
of Bedford County, 
Virginia. 
IN THE COURT OF BEDFORD COUNTY. 
A. R. BUTLER, JR., Plaintiff 
v. Transcript of Evidence. 
W. CARTER GREENWOOD Defendant 
Stenographic report of the testimony, together with the 
motions, objections and exceptions on the part of the respective 
parties, the action of the Court in respect thereto, the in-
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structions offered, granted, amended and refused, and the ex-· 
ceptions thereto, and other incidents of the trial of the case i 
of A. R. Butler, Jr. versus W. Cwrter Green:wood, tried at Bed-
ford, Virginia on July 15th and 16th, 1941, before Hon. A. H. 
Hopkins and Jury, in the Circuit Court of Bedford County, 
Virginia. 
APPEARANCES 
LANDON LOWRY, ESQ., and DuV AL RADFORD, ESQ., 
( Lowry & Radford) , counsel for the plaintiff. 
J. B. BROWDER, ESQ., ROBER'r G. BUTCHER, ESQ., 
and W.R. SAUNDERS ESQ., counsel for the defendant. 
MARCUS A. BIELER, 
Court Reporter, 
Bedford, Virginia 
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page 14 r By the Court: 
Do I understand that you are going to consolidate the cases 
by agreement? 
By Mr. Radford: 
They have agreeed that they would withdraw their suit and 
treat it as a cross claim. 
By the Court : 
All right. You can treat it as a cross claim; yes, sir. 
By Mr. Butcher : 
I expect we can draw an order to that effect after we adjourn, 
your Honor. 
By the Court: 
All right. 
NOTE: (A jury of seven men ·was duly m1.paneled and 
sworn.) (Mr. Lowry opened to the jury in behalf of the plain-
tiff.) (Mr .. Saunders opened to the jury in behalf of the de-
fendant.) 
page 15 r PLAINTIFF'S EVIDENCE 
STATE POLICE OFFICER SAM REDDING, called as a 
witness in behalf of the plaintiff, being duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Radford: 
Q. You are Mr. Sam Redding, State Traffic Officer, are you 
not, Mr. Redding? 
. A. Yes, sir. 
Q. In December 1940 you were located in Bedford County, 
.were you not? 
A. Yes, sir. 
· Q. You are now located down near Bristol,· Virginia? 
A. Yes, sir. 
Q. Mr. Redding, did you investigate an accident which hap-
pened about 6 :30 .p. M. on December 26th west, on the west 
side of the Little Otter River about two miles east of the Town 
·Of Bedford between Mr. A. K Butler's truck and Mr. W. Carter 
Greenwood's car? 
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A. Yes, sir. 
Q. Will you tell the Court and jury just what your investi-
gation showed there? 
A. Gentlemen, on this evening I received information in 
regards to this accident. I don't remember how I got the call; 
but anyway I went down to the Little Otter Hill and I found, 
when I arrived,. one truck which was operated by James J. 
Tomlin that was owned by Mr. A. R. Butler. That 
page 16 rtruck was parked on the right hand side of the road 
headed towards Lynchburg. It was parked over on 
the right lJartly on the shoulder and maybe partly on the hard 
surface. ~rhe car owned by Mr. Greenwoood was parked cross-
ways of the road headed toward Bedford; no, more or less 
crossways of the road, and he stated to me he was headed 
towards Bedford. 
Q. Diel you examine the road tliere and the marks in the 
road; were there any physical marks there, Mr. Redding? 
A. Yes, sir . 
. Q. w·m you explain to the Court and the jury just what you 
found there in the road and on the sides of the road? 
A. \Vhen I arrived there I found three marks on the right 
ltand side of the road headed towards Bedford. One of the 
marks was 3 feet 4 inches from the right hand side of the road 
headed towards Bedford. The other two marks was at a dis-
tance about 2 foot on the right hand side of the road, white 
line, headed towards Bedford. That was on Mr. Greenwood's 
side of the road. · 
Q. Is this a diagram, Mr. Redding, that you drew of that 
accident? ( Handed to witness.) 
A. Yes, sir. 
By Mr. Radford: ( Addressing counsel for the defendap.t.) 
Have yon gentlemen seen this? 
By Mr. Browder: 
Yes. Go ahead, Mr. Radford. 
By Mr. Radford: (Continues examination) 
Q. Mr. Redding, will you just explain that to the 
page 17~ jury about those marks? 
- A. When I got there I found one mark here (Indi-
cating) on the right hand side of t11e road 8 foot 4 inches from 
the right hand edge-of the hard surface part of the road. This 
mark here (Indicating)- · 
By Mr. Browder: (Interposing) 
Excuse me, Mr. Redding. For the purpose of the record, will 
you say where this mark is? (Indicating) 
By the Witness: This mark here (Indicating) is between this 
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one (Indicating) and this one. And this one (Indicating)-! 
d.on't remember exactly-but' it was apparently around 2 and a 
half feet-
By Mr. Browder : Excuse me. Let's get in the record which 
mark you were talking about. The first mark is 3 feet 4 inches. 
The next mark is west of that? 
By ·Mr. Radford: East of that. 
By the Witness: Well, the first mark, which would be the- . 
mark furthest west, was 3 feet 4 inches to the right side of the 
road. The second mark, which would be further back east, I 
just don't remember. But the third mark was 2 feet right of the 
white line in the center of the road, on the right side of the 
l'oad headed towards Bedford. 
By Mr. Radford : ( Continues examination) 
page 18 } Q. Now, Mr. Redding, is there another mark in-
dicated on your plat as being on the north edge of 
the shoulder of that road off of the hard surface? 
A. Yes, sir. This mark here (Indicating) starts 1 foot from 
the right hand edge of the road on the shoulder, comes back 
at a distance of approximately-I don't remember exactly-
but approximately 15 of 18 foot; and the distance it stops on 
the shoulder is 2 foot. In other words, it is 1 foot further on the 
shoulder than here (Indicating) ,and leads out to Mr. Green-
wood's car; that is, the Ford car. And his car was sitting cross-
wise of the road more or less in that angle (Indicating). 
Q. And how far was his rear wheel from the north edge of 
the road? 
A. I would say it was. on the hard surface just a short 
distance, within a foot-6 inches or a foot, maybe. 
Q. Now, Mr. Redding, did you observe any marks on the 
south shoulder of that road, sir? 
A. The only marks I observed on this side of the road 
(~dicating) was these two marks down in here (Indicating) 
coming straight out of the ditch towards the hard surface, and 
they were made by the truck. The reason I say that, is that 
they lead out and make a kind of a muddy track on down 
to the truck, and the truck was parked off the hard surface. 
Q. When you speak of the truck, do you mean the trailer 
part of the truck. 
A. I wouldn't positively lmow . .It leads to the truck. 
Q. It would lead to the rear part of that trailer? 
page 19 } A. Yes ; I would say it did. . 
Q. There are no marks indicating that the truck 
pa.rt of the truck and trailer was over in the ditch, only the 
trailer was over there? 
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A. That's about right; yes. 
Q. Now, Mr. Redding, were there any sldd marks on the 
road, tire marks, I mean, sir? 
A. No, there wasn't; no. 
Q. And tltese marks that you refer to in the record here, 
the marks referred to in the road were gouged places? 
A. They were gouged places; yes, sir. 
Q. The marks you referred to as being on the north shoulder 
of the road, they were more or less-how would you describe 
those? 
A. These marks here (Indicating) ? 
Q .. Yes. 
A. They were gouge marks. 
Q. And the marks here (Indicating) on the south shoulder 
of the road? 
A. They were tire marks; more or less looked like tire marks 
buried in the mud. 
Q. Buried in the mud. They were headed-grooved tracks 
coming out, indentations in the mud? 
A. Yes, sir. 
Q. Mr. Redding, do you know about how far the marks made 
by the trailer were east or west of the Greenwood car where it 
stopped? · 
page 20 ~ A. .I wouldn't say posith·ely, but from where 
this car was sitting (Indicating) and where these 
marks were (Indicating), they were below that car but a short 
distance. 
By Mr. Butcher : . 
Q. What do you mean by below;. east or west? 
A. They were east. 
By Mr. Radford: 
Q. The front end of Mr. Greenwood's car was sitting over 
the center line that road, was it not, Mr. Redding? 
A. My observation, as well as I remember-I wouldn't say 
positively-but I think it was. 
Q. About how wide is that road at that point? 
A. Between 18 and 19 feet. 
Q. Mr. Redding, those marks that you referred to, the first 
mark that you referred to as being 3 feet 4 inches from the 
north shoulder of that road, about how far is that from where 
the Greenwood car came to rest? 
A. I don't remember. 
Q. Could you give us an estimation or an approximation? 
A. I wouldn't like to say. 
Q. I'll ask you this question, Mr. Redding: Do you know 
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about how far east of the mar ks made by the Greenwood car 
on the north side of the hard surface of that road were these 
marks off the shoulder here (Indicating)? 
A. That shoulder-the mark that the car made off the 
shoulder? 
Q. On the south shoulder. The marks made appar-
page 21 ~ently by the trailer. 
A. What was the question? 
Q. How far east were the marks apparently made by the 
trailer-that is, the marks on the south shoulder of the road 
--from the first mark on the north half of the hard surface of 
the road? 
A. I would just roughly say probably 20 or 25 feet, maybe 
30 feet. 
Q. 20, 25 to 30 feet? 
A. Approximately. 
Q. Yes, sir. Do you lmow how far east the second mark is 
here (Indicating) from the first ma1•k in the road which was 
described as being 3 feet 4 inches froni the north edge of the 
road? 
A. How far is these marks-this one (Indicating) from this 
one? 
Q. This mark here to this one (Indicating). ( Counsel and 
witness approached the jury for them to better understand the 
descriptions). 
A. I don't remember how far is it from this mark (Indicat-
ing) to this one (Indicating) ; but it is just a short distance. 
But I do know from this mark (Indicating) to this one (Indi-
cating) it is about 8 foot. I testified before roughly that it was 
a little more than that, but I went back and observed it closer 
and from this mark ( Indicating to) this one (Indicating) is 
about 8 foot. 
Q. How far were these marks here (Indicating) 
page 22 ~from this one (Indicating) ? 
· A. I don't remember. 
By Mr. Browder : For t)le purpose of the record, may we 
stipulate those distances? 
By Mr. Butcher: Try to designate those marks, please, sir. 
By Mr. Browder: That from the beginning of the west mark 
to the beginning of the east ·mark on the north side of the 
road is what Mr. Redding referred to as approximately 8 feet. 
That he does not know the distance from the mark in the 
middle to either of those two marks. Wasn't that what you said? 
By the Witness : That's right. 
By Mr. Radford: (Continues examination) 
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Q. Now, Mr. Redding, I'll ask you this-and I expect we 
can stipulate this-that you testified before that these 2 marks 
hf)re were about 2 to 4 feet apart; you were not positive about 
that. 
A. This mark (Indicating) may be about half way between; 
I don't remember. , 
By Mr. Browder: That's the center mark he had referred to. 
By Mr. Radford: 
Q. Now, how far east. of the easternmost mark 
page 23 ~that you just testified to was the Greenwood car? 
A. I don't remember. How far was the car parked 
below this mark (Indicating)? 
Q. Yes. 
A. I don't remember. 
Q. Now, these marks that you have testified to: I'll take 
first the westernmost mark which is 3 feet 4 inches from the 
north edge of the hard surface. Where is that, Mr. Redding, 
in relationship to the. curve that is just east of th~ marks 
themselves. that Mr. Greenwood had just come around? 
A: In reference to which curve? 
Q. To the curve just east of these marks, the curve that Mr. 
Greenwood had just come around. 
A. From this curve here ( Indicating )-this is the curve 
(Indicating) that .the Greenwood car, the Ford was coming 
up the hill-and the car naturally came around there. From 
the point where this mark was (Indicating) is about at the 
edge where the turn stops and where the straight :r.,art starts. 
Q. In other words, it was at the westernmost end of this 
curve (Indicating) after the beginning of the straightaway? 
A. That's right. ·It is only a short stretch~ in here ( Indicat ... 
ing) between the two turns; it's a very little. But this mark 
(Indicating) stopped about the end of the straight stretch and 
the end of the turn. 
Q. Mr. Redding, you took some pictures of the road at the 
scene of the accident. Will you explain. those' to the jury? 
I hand you the first one.and mark it "Redding No. 
page 24 ~1." Will you explain that picture to the jury? 
A. This is the picture of it showing how the 
Greenwood car was co~g. Of course, that is not his car in 
the picture. The Greenwood car was coming up the hill and 
the truck was going down the hill; and after the accident the 
Greenwood car was parked crossways of the road right in 
here (Indicating) and the truck was parked down on the 
shoulder, down in here on the right (Indicating) down below 
this side. 
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Q. Now, did you show the jury, Mr. Redding, about where 
those marks were in the road there? 
A. Those marks are right along in here( Indicating). 
Q. This ( Indicating second picture) I will mark as "Red-
ding No. 2," and ask- . 
By Mr. Browder : So the record will be complete, "Redding 
No. 1" is looking down hill in the direction in which the truck 
was going. 
By Mr. Radford: That's right. 
Q. Now, I hand you a· picture, M1•. Redding, marked "Red· 
ding No. 2" which is looking in a westwardly direction. 
A. That's looking up 'the hill. · 
Q. Will you explain that to the jury? 
A. That only shows the road looking up the hill, gentlemen; 
doesn't show any marks. That's just part of the road looking 
up the hill, but the marks are right along in here (Indicating) . 
but the picture does not show them. 
page 26 ~ Q. Now, I'll show you another picture marked 
Redding No. 3," and ask you whether or not that 
J>icture isn't looking down the hill-that is, in an eastward 
direction-and whether or not that wasn't taken some distance 
west of the curve itseif looking toward the curve? . 
A. That's right. 
Q. In other words, this is a view that the truck driver had 
in approaching the scene of the accident? 
A. That's right. 
Q. Mr. Redding, I hand you another picture. You are fami-
liar with that scene of the accident, are you not? 
A. Yes, sir. 
Q. Does that picture correctly show that road at that point? 
A. I didn't take that picture, but I would say it does. 
Q. And that was taken approximately at a point opposite 
the curve or somewhere in the curve looking in an eastward 
direction, is it not? 
A. That's right. 
Q. I will mark that "Plaintiff's Exhibit No. 1." And I will 
show you thjs other picture and ask you whether or not that 
picture correctly shows that road looking from the east to the 
west and was taken at a point beyond the curve on which the 
accident happened? Looking from the east towards the west 
was taken beyond the second curve? 
A. I would say it looks like it; yes, sir. 
page 26 ~ By Mr. Browder: Is that the curve the truck came 
around coming downhill? 
By Mr. Radford: No. 
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By Mr. Saunders: This is before the accident occurred; this 
is east of the accident. ' 
By Mr. Radford: That's right; east of the accident. .And 
I will mark that picture "Plaintiff's Exhibit No. 2," and we 
will introduce all Qf these pictures and this diagram too in 
evidence. 
By Mr. Browder: .All right. 
By Mr. Radford: 
Q. We will mark this diagram as "Redding No. 4." Then do 
you have another picture, Mr. Redding, showing Mr. Green-
wood's car? 
A. This picture here I took of Mr. Greenwood's car. 
By Mr. Radford: We will mark that picture "Redding No. 5." 
Q. Mr. Redding, you are familiar with Mr. Greenwood's car 
after the accident? 
A. Yes, sir. 
Q. Do those pictures correctly show his car? ( Handing two 
pictures to witness. ) · 
A. Yes, sir; there is nothing here to positively 
page 27 ~identify them, but it looks like the car. 
By Mr. Browder: We will concede that. . 
By Mr. Radford : You will concede that those are pictures 
of Mr. Greenwood's car? 
By Mr. Browder : Yes, sir ; we certainly will. 
By Mr. Radford : I will mark these two pictures "Plaintiff's 
Exhibits Nos. 3 and 4." 
Note: ( Redding Exhibits Nos. 1, 2, 3, 4 and 5 respectively and 
"Plaintiff·'s Exhibits Nos. 1, 2, 3 and 4" respectively were- ad-
mitted and received in evidence." 
By Mr. Radford: (Continues examination) 
Q. Mr. Redding, how long after this accident was it when 
you arrived at the scene, as well as you can tell, sir? 
A. I don't remember positively; it wasn't long, though. I 
don't really remember. 
Q. Had Mr. Greenwood left at the time you got there? 
A. Yes, sir ; I think he had ; yes, sir. 
Q. He had been taken to the hospital? 
A. Yes, sir. 
Q. And Mr. Tomlin was there at the scene of the accident? 
A. He was there; yes, sir. 
Q. It had been raining in the afternoon or evening ·of .tliis 
accident, had it not? 
page 28 ~ A. The road was wet; yes, sir. 
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By Mr. Radford: That's all. 
CROSS EXAMINATION 
By Mr. Browder: 
Q. Mr. Redding, was there anything that you were able to 
find in the highway of any nature other than those marks? 
I mean by that, was there any glass or debris of any kind in 
the highway that would indicate where the accident happened? 
A. Yes, sir ; there were. 'rhere was glass and parts of the 
car and so forth. 
Q. Now, was there any glass broken out of either vehicle? 
A. Oh, yes; broken out of the Ford. 
Q. Broken out of the car driven by Mr. Greenwood? 
A. Yes, sir. 
Q. What glass was that that was broken out? 
A. It was the headlights, and windshield possibly. 
Q. This picture would indicate that both headlights were 
out? (Picture handed to witness.) 
A. That's right. 
Q. And did you find headlight glass in the road? 
A. I wouldn't say that I particularly found tl1e headlight 
glass; I saw some glass around there. 
Q. And did you see any parts of the car there? 
A. It was parts of the car; scraps. 
Q~ And where were they with reference to Mr. 
page 29 ~Greenwood's proper side of the center of the road? 
A. Well, all the glass and parts that I saw were 
on the right side of the road. 
Q. Were on the right side. Was any on the shoulder of Mr. 
Greenwood's side? 
A. Yes; there were. 
Q. Did you find anything to the left of the center of the road 
in the direction which Mr. Greenwood was going either debris, 
dirt, cuts or skid marks of any kind, either in the shoulder 
or in the surface of the road ot1ier than that one mark you 
referred to as being past Mr. Greenwood's car? 
A. That's all. 
Q. Now, Mr. Redding, this mark that you have here (Indicat-
ing) was made by some parts of.the truck or trailer. Is that 
one dual wheel mark 01· is that two? 
A. It's two wheels; both wheels made it. 
Q. Both wheels on the same side? 
A. That's right. 
By the Court: Wait a minute. I didn't get that question. 
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By . Mr~ Browder: 
Q. What I want to know is: Was that mark made by a 
vehicle the distance between the axle or was it just made by 
one set of dual wheels? 
A. It is the imprint of both back wheels. 
By Mr. Butcher: To which mark do you now refer? 
page 30 ~ By MP. Browder: I am referring to the marks on; 
the south side of. the road. 
, .Q .. : Perhaps~ Mr. Redding, I don't understand you. Looking 
at this photograph of the back of a trailer, was the mark that 
you found here (Indicating) made by a set of wheels like this 
( Indicating,) or a mark made by a set of wheels that far apart 
(Indicating) ? · 
A. Both back rear wheels and dual wheels. .. . . . . '- · . 
Q. In other words, there were four marks there? 
A. That's right. 
Q. I see. ·wen then, perhaps .it would give us a better pers-
pective if we put them a littl~ like that · (Indicating), wouldn't 
.it, sir? 
A. Yes. 
Q. I see, sir. Now, Mr. Redding, if you could estimate or 
give us any estimation at all of the distance of between the 
front of Mr. Greenwood's car after the accident and the marks 
that you found apparently made by .the dual .wheels . of tlie 
trucks, it might help. Could you? 
A. The only way I could · estimate that is, that I know that 
the .marks. over on the shoulder of the .road made by the truck 
were this side of the State Sign and the car- was up this side 
of the Sign. But it was very little distance between the car and 
those marks. I. don't really Im.ow. 
Q. Would it be as much as 10 feet; or wouldn't you like 
to even say that? I . don't want .to make you· say. it 
page 31 .}if. yon can't; but I want to know what you mean by 
"not very much.'' . .. · .,= 
= .A.. I wouldn'.t say. . 
·· Q. But they were west of the westernmost part of the car? 
A. That's right. 
By the Court. The marks were east of the car. Didn't you 
just ask him whether it was west? The marks made by the 
truck were east of where the car stopped. 
By Mr; Browder: 
Q. That's right. Bedford is west of that point. 
A. That's right. 
. Q. I am sorry; I had myself confused. In other words, what 
I am getting at is that the marks, no marks were made by the 
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truck at all° until after the car had come to rest and they had 
come apart. Wasn't that true, sir? 
A. I don't know whether they were made by the truck, but 
I know that the mar ks were below the car. 
Q. Now, Mr. Redding, were those marks that you found in 
the road, these scooped out places, were they all fresh marks? 
A. Oh, yes sir. , 
Q. Were you traveling that road frequently at that time? 
A. Yes sir. 
Q. Had you ever seen any of those marks prior to this night? 
A. Well, I hadn't noticed them. 
page 32 ~ Q. And. you didn't say how far this middle mark 
on the north side of the road was from the center; 
but can you tell us was it approximately the same distance as 
the easternmost mark? 
A. As well as I remember, I would say approximately. 
Q. Approximately 2 feet, like both of those marks? 
A. Yes, sir~ 
Q. And you said that road was between 18 and 19 feet wide? 
A. Approximately; yes. 
Q. Does it have a double mark or one mark in the center? 
A. I would think it has a double mark; but I wouldn't like 
to say. I believe it has. 
Q. I see. This mark that is on the north shoulder of the road, 
is that a skid mark or gouge mark? (Indicating) 
A. That is a tire mark. 
Q. A tire mark? 
A. Yes, sir. 
Q. Does it appear to be made by a tire that was not deflated, 
t1lat was still standing up? 
A. I wouldn't like to say. 
Q. That was in the shoulder of the road, wasn't it? 
A. That's right. 
Q. The first indication of that was a foot north of the north-
e1·n edge of the road? 
A. That's right ; on the right hand side of the road. 
Q. And it ran back to a point about 2 feet off the 
page 33 ~road, and then ran directly up to the right hand rear 
· wheel of Mr. Greenwood's car? 
A. That's correct. 
Q. Did I also understand you to say that there was some 
mud that ran up to Mr. Greenwood's right rear wheel? 
A. I am positive of that. 
Q, ..And that was 15 or 18 feet, as well as you can recall? • 
A. Yes, sir. 
· .... -
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Q. Mr. Redding, do you remember whether or not it was 
raining at the time of this accident; whether or not it was 
raining? 
A. I remember that the road was wet. 
Q. Would it refresh your memory any to see a copy of your 
Police Report, or would you take my word for its accuracy? 
A. Well, I have the notes I made there. 
Q. Suppose you look at them. 
A. Well, I'd rather not refer to it. That report was made 
from this ( Indicating notebook). Naturally you got it from 
Richmond. 
· Q. Do you have "rain and cloudy" on your notes somewhere? 
A. Yes, sir. These are the notes that I :made on that night; 
and these notes are used to make that report which is sent to 
the Division Office in Richmond. And the notes I made that 
night was: "Weather: Road wet and weather cloudy." 
Q. Is that an. asphalt surface road? 
page 34 ~ A. Yes, sir. · 
Q. Is that road inclined to be slick when it is wet? 
A. Well, any road is fo1· that matter. Yes, sir. 
Q. Mr. Redding, with reference to where this accident oc-
curred, with reference to the curve there, if any, is it true 
that practically all of that road is more 01· less of one con-
tinuous curve there for a period? 
A. Yes, sir ; that is a continuous wind; there are 3 or 4 
curves. 
Q. Would you say that the point of this acident was some 
little distance l)ast the real end of the curve and that this was 
just a very shallow curve where it occurred? 
A. No, sir. 
Q. What I am getting at, Mr. Redding is: I understood you 
to testify before, that this acident happened 25 feet out of the 
curve and past the curve, and I am just wondering if that is so. 
A. I testified-I don't remember positively what I testified 
before, but I am positive that the point of this curve ( Indicat-
ing) .:_in other words, the curve comes to the right and where 
these marks start (Indicating) there is a distance back to this 
point of the curve (Indicating) approximately 25 or 30 feet 
at least. · 
Q. I see;. yes, sir. In other words, from this mark ( Indicat-
in.g) here back to where the curve really starts is about 25 feet. 
A. At least. From the point where these marks 
page 35 ~start back to the extreme point of this curve (In-
dicating) is at least 25 or 30 feet; probably a little 
·further. 
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Q. From the western skid mark? 
A. Then from here (Indicating) for a short distance it is 
apparently a straight road-I wouldn't say absolutely straight 
-but apparently straight. Then it makes a curve to the left. 
Q. About how far would you say that is? 
A. I wouldn't say over 35 or 40 feet. 
Q. So that both vehicles were coming out of right turns 
when the impact apparently occurred; isn't that correct, sir? 
Each of them was making a right turn? 
A. Where the impact took place I wouldn't say. 
Q. I mean by that, Mr. Redding: Mr. Greenwwood, going 
towards Bedford, had just completed a curve to his right, had 
he not? 
A. He had completed-in other words, where these marks 
are (Indicating) he had made a turn to the right; and this 
gentleman ( IJ).dicating) had made a turn to his right. 
Q. To his right, too? 
A. Yes, sir. 
By Mr. Browder: All right, sir. Thank you. 
RE-DIRECT EXAMINATION 
By Mr. Radford: 
Q. Mr. Redding, speaking of these curves, I want to get this 
straight as to exactly where this accident happened. 
page 36 ~As Mr. Greenwood was approaching the curve where 
this accident happened, he had come around a curve 
to his left, had he not ; and then this curve that the accident 
happened on was to his right. In other words, it was an reverse 
curve, or an "S" curve that Mr. Greenwood had to traverse? 
A. That's right. 
Q. Now, those marks that you spoke of as being 25 or 30 
feet west of the extreme portion of that curve; you mean the 
center point of that curve! 
A. I would say, yes, sir. 
Q. As I understood your testimony a while ago, Mr. Red-
ding, these marks were at the point where this point ended and 
the straightaway began? 
A. Just about at the edge; yes, sir. 
Q. In other words, then these marks are at the westernmost 
end of the curve that Mr. Greenwood had just come ·around? 
A. That's right. 
Q. Now, just west of those marks there is a straight stretch 
of road for some little distance; not a great deal? 
A. That's right. 
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Q. Up to another curve, which would be to the west of that 
curve, around which Mr. Tomlin, the driver of the truck, had 
come. That was a curve also to the right, was it not? 
A. That's right; that is correct, sir. 
Q. But these marks (Indicating) were not made around the 
curve around which Mr. Butler's truck had come; they were 
made around the curve which Mr. Greenwood had 
page 37 }come around, isn't that correct, sir? 
A. That's right. 
Q. Now, Mr. Redding, those marks that you testified as being 
on the south shoulder of the road made by dual wheels of the 
Tomlin truck, or tractor; were there any marks leading up to 
those marks? 
A. No ; it just looked like it was more or less picked up and 
set there. 
Q. No marks. Looked like the trailer had been"J)icked up and 
set in there? 
A. That's right. 
Q. Those marks that were testified to by you as being on the 
north half of that road, do you know whether they were made 
before or after this accident, or not? 
A. No. The only thing that I know that the :first scrub marks 
-and I wouldn't positively swear that the Greenwood car made 
them. 
Q. I see, sir. 
A. I am under the impression that it made them. 
Q. Now, I'll ask you particularly about this mark that is 3 
feet 4 inches from the edge of the road. Do you know whether 
or not the Greenwood car made the mark? · 
A. I positively do not know. 
By Mr. Browder: Which mark is that? 
By Mr. Radford: The mark 3 feet 4 inches from 
page 38 }the north edge of the ro~d. That is all, sir. , · 
RE-CROSS EXAMINATION 
By Mr. Browder: 
Q. Just a minute. Mr. Redding, was there any tire on the 
Greenwood car that was fl.at when you saw it sitting there in 
the road? 
A. Yes, sir. It's been a long time and I wouldn't like to say 
positively. · The only thing I can say is that by the picture 
I took that would show that, and I know the picture that I 
have here of his car shows that; but I wouldn't like to say 
1·ight now. 
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Q. Well, do you recall that the left front wheel.was flat? 
A. That's right; that is correct. 
Q. Now; the righLt;ear-I mean the left rear wheel :was not 
flat, w.as it? . . . · . 
.. A. That's right. And I am sure, I am under the impression 
that the right rear wasn't flat. 
Q. I .show you this picture, Mr. Redding. Would that refresh· 
your memory as to whether both right wheels were still up 
after that? 
At That is corrcet. 
Q. So that the only wheel that was. down was the left front? 
A. That's right. . 
Q. Now, Mr. Redding, will you tell the gentlemen of the 
. jury whether the .marks that you .found here in the 
}lage. 39. ~road (Indicating) went in .. the same direction so 
that if you had lined them up they. would have gone 
directly to that left front wheel? · 
A. Well, they did. The only way I could answer that is they 
did lead to the Greenwood car; but any positive wheel they 
went to, I couldn't say .. I don't remember that . 
. Q. All right, sir. I did want to introduce this picture as 
"Defendant's Exhibit No. A." 
· NOTE : ( Rec-eived in. evidence as 'mefendant's Exhibit No. 
A.") 
Q. Mr .. Redding, the marks that yop found there, those 
three marks on the northern side of the road, weren't they 
marks that would ordinarily appear to be made by metal 
scratching the .surface of the road? 
. A. · They had to be; made by some metal~ scratching. In fact, 
a tire I don't think would have done that. 
Q. Yes, sir. Now, in the direction in which the truck was 
going, hadn't. the truck just gone approximately-=-Strike that 
question. Isn't it true that to the point where you found these 
marks and glass and other debris at the car, that the truck 
had been going down hill and around two curves for approxi-
mately a thousand feet? In other words, isn't there a curve, 
a left curve for the truck just above where the hill begins to 
start? 
A. That's right; and then a curve to the right. 
Q. And then a curve to his right? 
A. And then the accident happened somewhere in between 
the two curves. 
Q. Now, from a point ":here the incline starts, isn't 
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page 40 rit approximately a thousand feet 'from where the 
accident occurred that the truck had ~een going down 
hill, roughly? · 
A. From where the marks in the road and where the acci-
dent took place on back up the grade? 
Q. To the top of the hill. 
A. It's a grade there a quarter of a mile roughly, I'd say 
that far. 
By Mr. Browder: All right, sir. That will be all right now. 
RE-RE-DIRECT EXAMINATION 
By Mr. Radford: 
Q. Mr. Redding, those marks Mr. Browder asked you about 
as leading towards the Greenwood car, you couldn't tell what 
part of the car it led to ; it might have led to the fender or 
motor or any other part? 
A. I couldn't say. 
Q. It just led in the direction of the car? 
A. That's right. 
Q. Now, I'll ask you this question: Approaching the scene 
of this accident from the east you come down that grade to the 
Little Otter River, do you not, and before you cross it you 
come around several very sharp curves? 
A. That's right. 
Q. Then after coming to the bridge there, where the bridge 
is, there is a little striightaway from the east side to the west 
side of the river, is it not, in there? 
A. Yes; it possibly is; yes, sir. 
page 41 r Q. Then you take a right curve, after coming east 
not? 
you take a rather sharp curve to your right, do you 
A. Yes, sir. 
Q. Then you made a rather sharp curve to your left, do you 
not? 
A. That's right. 
Q. Then you make a sharp curve to your right. That's the 
scene of where this accident happened? · 
A. Yes, sir. 
By Mr. Radford: That's all. 
RE-RE-CROSS EXAMINATION 
By Mr. Browder: 
Q. Mr. Redding, I believe you did state that that took place 
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some· time ago and that your recollection wasn't perfect on 
th.is. At the hearing on March 7th, let me ask you if you recall 
giving this answer : 
By Mr. Radford: ,vhat page is that on? 
By Mr. Browder: This is on Page 4. 
Q. I'd like you to say if you think this is more accurate. 
You were answe,ring a question asked by Mr. Brown: "As I 
stated there, when I got there the front part was more or less 
off the road and the back part was off the hard surface. The 
Greenwood car was crossways of the road; if anything, the 
front part was more to Lynchburg than it was 
page 42 ~straight across. There was very little difference there. 
There was 3 gouge marks-one mark here (Indicat-
ing) and one here (Indicating). These two marks are 2 feet 
from the white line,"-they were the two you referred to there 
-"which is no question that they was made by this car. The 
left. front wheel of this car is damaged-tires off. This scar 
mark here, some up the road further (Indicating), it is 3 feet 
4 inches. I couldn't say positively that his car made this mark 
because, naturally, it is a fresh mark, and I am familiar with 
the marks in the road and I don't know any other way it was 
made." 
A. I think that is correct. Just like I didn't remember to 
tell the jµry just now about this second mark; but that's pos-
sibly correct. This mark (Indicating) is possibly 2 foot; but 
I failed to mark tl1is on the sketch; but at that time I am sure 
it was correct. 
By Mr. Browder: I see. I thank you, Mr. Redding;- that will 
be all right now. 
By Mr. Radford: 
Q. There is no difference in your testimony, in what you said 
today from what he read to you, is there? 
A. Not a bit. 
By Mr. Browder: Nothing but my point in which he said 
about the marks leading up to the Greenwood car. 
The witness stands aside. 
page 43 ~ NOTE : ( A recess was declared at this time from 
11 :15 o'clock A. M. to 11 :25 o'clock A. M.) 
Mr. James J. Tomlin, called as a witness in behalf of the 
plaintiff, being duly sworn, testified as follows : 
DIRECT EXAMINATION 
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By Mr. Lowry: 
Q. Your name is Mr. James J. Tomlin, is it not? 
A. Yes, sir. 
Q. Where do you live, Mr. Tomlin? 
A. Carrsville, Virginia. 
Q. That is down near Suffolk, Virginia? 
A. Yes, sir. 
Q. In December, 1940, for whom were you working?· 
A. Mr. A. B. Butler. 
Q. What is Mr. Butler's business, occupa~ion? 
A. He runs a truck line. 
Q. Truck line? 
_ . A. Yes, sir. 




A. I have been working for him about two years off and on, 
but at that particular job I had then I had been there about 
six months. . 
Q. About six months. What was your job at that time,. 'l\£r. 
Tomlin? 
A. Truck driver. 
Q. Truck driver? 
A. Yes, sir. 
Q. On December 26th, 1940 did you have occasion 
page 44 ~to carry a load of lumber·from one point to another 
in Virginia, and if so, where did you carry it? 
A. Yes, sir. . 
Q. Where did you carry that lumber? 
A. Radford, Virginia. 
Q. From what point? 
A. Franklin. 
Q. You don't mean Fr~in County; you mean Franklin,. 
Virginia? 
A. Franklin, Virginia . 
. Q. What time, if you lmow, approximately what time did 
you leave Radford returning to F~anklin? 
A. Around 3 :00 o'clock. 
Q. Were any other employees of Mr. Butler hauling lumber 
to Radford too? 
A. Yes, sir. . 
· Q. Tell_ the Court and Jury w~o those employees were? 
A. Mr. Sherman Butler and Mr. Bonnie Carr. 
Q. Bo~e Carr? 
A. Yes, sir .. 
Q. Did you all start from Radford going home on the after· 
noon of December 26th? · 
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A. Yes, sir. 
Q. Who left Radford first? 
A. Mr. Carr and myself left together. . 
Q. And how about Mr. Butler? · 
A. We left him up there; he come on behind us. 
page 45 } Q~ He came on behind you? 
A. Yes, sir. 
Q. Now, Mr. Tomlin, when you got to the town of Bedford 
was Mr. Carr ahead of you driving the truck? 
· A .. Yes, sir. 
· Q. Were thoge two trueks empty?' 
A. Yes, sir. 
Q. Do you recall going through the town of Bedford and 
going through the ·stop light up here near the _school house? 
A. Yes, sir. 
Q. Was Mr. Carr still ahead of you? 
A. Yes, sir. 
Q. Did he have a green light to go through? 
A. Yes, sir. 
Q. Did you get to the stop light at the time it turned to red? 
A. Yes, sir; I had to wait and he went through. 
Q. You had to wait? · 
A. Yes, sir. 
Q. You only waited until the time the light changed, didn't 
you? 
A. Yes, sir. 
Q. Now, did Mr. Carr continue on down the road towards 
Lynchburg? 
A .. Yes, sir. 
Q. Did you continue on behind him? 
A. Yes, sir. 
page 46 } Q. Approximately how far behind him were you! 
A. Maybe five or six or seven hundred feet. 
Q. Five, six or seven hundred feet? 
A. Yes, sir. 
Q. Now it is in evidence, Mr. Tomlin, when you got down 
near the foot of Little Otter Hill about two or two-and-a-half 
miles east of Bedford you had a wreck with a car driven by 
Mr. Greenwood- . 
· . ~ Yes, sir. 
Q. Will you please tell the Court and jury whether or not you 
were driving your car at a proper rate of speed and on your 
side of the road, and how and where were you driving? 
.A. Yes, sir; I was driving at a moderate rate of speed. ,on 
my .side of the road. 
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Q. Did you have your car under control? 
A. Yes, sir. 
By Mr. Butcher: If your Honor please, I object to his leading 
questions. 
By the Court: They are leading, Mr. Lowry. 
By Mr. Lowry: ( Continues examination) · . 
Q. All right. Will you please tell the Court and Jury h~w 
. .your car was equipped · with brakes; whether it had. proper 
l>rakes on it or not? 
A. Yes, sir ; good brakes. 
Q. Good brakes? 
page 47 ~ A. Yes, sir. 
. .. Q. Before the wreck occurred between the . truck 
·driven by you and the ear driven by Mr. Greenwood, did you 
see Mr. Greenwood coming UlJ the road? 
A. Yes, sir. 
Q. Approximately how far was he from you when you first 
saw him? 
· A. A hundred feet; maybe a little more. 
By .M,r. Butcher: 
Q. What was the answer? A hundred feet? 
By Mr. Lowry: A hundred feet, or may be a little more. 
Q. Is that right? 
A. Might_have. been a little more. 
Q. Now, just tell the Court and jury, Mr. Tomlin, how that 
wreck occurred as far as you know how it did occur. 
~- Well, I was coming out of Bedford. I was running be-
tween about 30 and 35, I reckon, and I come up this curye and 
aR I come around the curve I saw him coming on my side of the 
road. So I pulled over as far as I could on my side and he 
passed the part I was in, the truck part, and I thought he done 
got by until he hit the back end of the truck and knocked it 
around and knocked me all up in the cab ; and I stopped. 
Q. Well, tell the jury whether or not when you were com-
ing dmvn that hill approaching this curve near where the 
occurred, if you had your car under control, and whether or 
not you were slowing your truck do"\\""TI. 
J)age 48 ~ A. Yes, sir; I had it under control and was slow-
ing down all the time for the curve. 
Q. Were you slowing down before you saw the Greenwood 
car? 
A. Yes, sir. 
By Mr. Butcher : If your Honor please, I suggest Mr. Lowry 
ask the proper questions instead of testifying. 
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By the Court: Objection sustained. All of those questions 
were leading and suggestive, Mr. Lowry. 
By Mr. Butcher: Ask him what he did do. 
. By the Court: Frame your questions differently, Mr. Lowry. 
By Mr. Lowry : ( Continues examination) 
Q. Which side of the road was Mr. Greenw&od on wh~ you 
first saw him? 
A. On my side; his front end. a foot over on my side of the 
road. 
Q. On your side a foot. What di~ you do when you saw him 
on your side of the road? 
A. I pulled on my side as much as I could and tried to avoid 
hitting him. 
Q. What did he do? 
A. He just kept 011:- like he was coming. 
Q. Then ,vhat part of his car came in contact with 
page 49 ~your truck, and what part of your truck? 
A. His left; the front end of his car hit the back 
wheels of my trailer. · 
Q. What effect did that have on your trailer. 
A. Well, it knocked the spring loose and the pin out and 
jammed the back wheels back around under it, and bent the 
side of the trailer. 
Q. Where did the trailer part of your truck land? 
A. Well, the tracks showed it landed in the ditch. 
Q. Landed in the ditch? 
A. Yes. 
Q. Did you, at any time, drive your truck to the left of the 
C(\nter of the road? 
A. No, sir. 
Q. Did your car coming down that road, did your car sway 
to the left? Did the trailer sway to the left? 
A. No, sir. 
Q. Now, after this impact occurred, did you immediately get 
out of your truck, or what did you do? 
A. Well, I moved down the road. 
Q. How far? 
A. Maybe 25 or 30 feet; off the road. 
Q. Off the road? 
A. Yes. 
Q. What was the purpose of moving it down the road? 
A. To clear the road up so traffic could get by. 
Q. What was the next thing you did? 
page 50 ~ A. By the time I did that there was a car stopped 
there and me and this fellow put Mr. Greenwood in 
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the car and took him to the hospital. 
Q. Where was Mr. Greenwood's car? 
A. His was sitting at ·an angle across the road; his front 
end was just across the white line on my side. · 
Q. The front end was just across the white line on your 
side? ' 
A. Yes, sir. 
Q. How did that car get there, if you know? 
A. My trailer pulled. him around, I reckon. I don't know.· 
Q. Your trailer pulled him.5 you reckon,? · 
A. Yes. 
Q. Did your trailer ever get to the left of the center of that 
road? 
A. No, sir. 
Q. :Now, after this car that picked up Mr. Greenwood and 
you helped to put Mr. Greenwood in the car, was that car 
coming from the east towards the west? 
A. It was coming towards ;Bedford. 
Q. And Mr. Greenwood was taken to the hospital? 
A. Yes, sir. 
Q. Then did anybody else pass by there going in either 
direction? 
A. Yes, sir. A car stopped by me and asked-me if there was 
anything he could do for me. And the truck that I 
page 51 ~had been following, he didn't know anything had hap-
pened to me. And I told him he could tell the truck 
I had an accident and for him to come by. 
Q. 'You mean the truck that Mr. Carr was driving? 
A. Yes, sir. 
Q. In other words, a car was coming west in which Mr. 
Greenwood was picked up and taken to the hospital, and an-
other car was coming east; this man stopped and wanted to 
know if there was anything he could do, is that right? 
A. Yes, sir. 
Q. What did you tell him? 
A. I told him to catch Mr. Carr and tell him I had an acci .. 
dent and to come, come back, I might need him. 
Q. Did Mr. Carr come back? 
A. Yes, sir. 
Q. How soon after the car going west which picked up Mr. 
Greenwood went by, how soon· did the other car come through 
going east? 
A. Just a few seconds. 
Q. A few seconds? 
A. Yes, sir. 
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Q. Now, you say a car came through going west.. How soon 
after the wreck happened before that car came through that 
pfoked up Mr. Greenwood? 
A. Just a seconq. or two ; it couldn't have been long. 
Q. At the time that car coming west picked Mr. Green· 
· wood up, had you stopped your truck? 
page 52 ~ Yes, sir. 
Q. HacJ. you gotten out of your truck? 
A. No, sir; I hadn~t had time to get out. 
Q. As I understand it then this car· came up about the time 
you got your truck mopped? 
A. Yes, sir. 
Q. And Mr. Greenwood was hurt? 
A. Yes, sir. 
Q. And you sent him to the hospital; and this other car came 
east and you sent word by him to Mr. Carr to come back? 
A. Yes, sir. 
Q. Did you malfe any efforts to get a Patrolman or someone 
to come down and investigate the wreck? 
A. Yes, sir. · 
Q. What e:fforta did you make there? 
A. I told the fellQw that carried Mr. Greenwood to the hos-
pital to send the fir~t Patrolman he could find out there. 
Q. I see. In goin~ on down to where this accident happened, 
you testified that Mr. Carr was ahead of you. Did you see his 
truck going on dqwn ahead of you before the accident hap· 
pened? 
A. Yes, sir. 
Q. At the time this accident happened, or just before it 
happened, did any other car pass you going down the hill? 
A. No, sir. 
Q. Did any car pass you coming up the hill before the wreck 
happened? 
.page 53 ~ A. No, sir. 
Q. Then, if I understand you correctly, the only 
cars on the road were the truck driven by Mr. Carr and your 
truck and the Greenwood car approaching you? 
A. Yes, sir. 
Q. That is· right? 
A. Yes, sir. 
Q. Approximately what time at night did this happen, Mr. 
Tomlin? 
A. Around 6 :30. 
Q. What was the condition of the road at that time? 
(.,, 
'"" 
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A. Well, it wasn't raining then. I think it had rained. It 
was foggy and the road was slick? 
Q. Slick and wet? 
A. Yes, sir. 
Q. Tell the jury whether or not your truck did any skidding. 
A. No, sir. 
Q. You say you have been hauling for Mr. Butler for some-
time. Tell the Court and the jury whether or not you had 
previously driven over this road and whether or not you are 
familiar with the roads at that point. 
A. Yes, sir; I have hauled lumber for him before and I knew 
the curve and the road well. 
Q. You knew the curve and the road well? 
A. Yes, sir. 
Q. You have testified that you were directly-I 
page 54 ~mean driving your car under control on your side of 
the road going down this hill-
By Mr. Butcher: Your honor, I object to Mr. Lowry sum-
marizing the evidence time and time again. Let him ask the 
witness whatever questions he wants to. 
By Mr. Lowry: 
Q. Tell the jury just before the accident happened approxi-
mately how fast you were driving before the accident happe;ned 
and just immediately before the accident happened. 
A. Not over 30 coming down there, I'm sure. 
Q. Now, if you know, tell the jury how fast Mr. Greenwood 
was apparently driving when he came towards you. 
A. I couldn't say for sure, but he was driving 40 or 45; some-
thing like that. 
Q. That was your impression? 
A. Yes, sir; that was my impression. I couldn't say for 
sure. 
Q. Tell the jury whether or not this wreck happened on or 
near a sharp curve, and if so, which way that road curved. 
A. To the left. 
Q. To your left? 
A. To my left; that's the way the curve went. 
Q. Was there anything you could have done to avoid that 
wreck? 
A. No, sir. · 
page 55 ~By Mr. Lowry: I believe that's all. 
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Q. Now, Mr. Tomlin, you have testified that your trailer did 
not jackknife or swing as you were passing Mr. Greenwood, ~ave 
you not? 
A. Yes, sir. 
Q. Now, tell the gentlemen of the jury what you were looking 
at, or where you were looking, so that you could tell whether 
it did that or not? Were you looking back there towards it? 
A. No, sir. 
Q. Were you looking in the mirror? 
A. No, sir. 
Q. As a matter of fact, you don't know whether it did or 
not, do you? 
A. Yes, sir; if you drive one of them you can tell if it sways. 
Q. Now, you say now you can tell if it sways? 
A. Yes, sir. 
Q. Isn't it a fact that you testified before Judge Brown on 
l\farch 7th and that you answered the question two or three 
times that you didn't know whether it swayed or not? 
A. I said : "If it swayed, I didn't ]mow it." 
Q. Yes, sir. 
By Mr. Lowry: Read that to him, because that's ex-
page 56 ~actly what he said. 
By Mr. Browder: ( Continues examination) 
Q. You didn't deney that it might have swayed without your 
knowing it though, did you? Isn't that correct, sir? 
A. What is the question? 
Q. You didn't deny that it might have swayed without your 
!mowing it, did you? 
A. No, sir ; if it swayed, I didn't know it. 
Q. Yes, sir. And it is perfectly possible that it might have 
swayed without your Im owing it, is it not? 
A. It could. 
Q. It could have? 
A. Yes, sir; it might. 
Q. You say that it might have done so without your knowing 
it; isn't t~1at correct sir·? 
A .. I don't see how it could without me knowing it. 
Q. Without your knowing it. If it swayed, what would it 
do; how would you know it? 
A. You could feel it in the truck. 
Q. You could? 
A. Yes, sir. 
Q. Have you ever experienced such a sensation? 
A. I haven't. 
Q. Well, then how do you know if it could? 
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A. If you tried it, I'll bet you could feel it. 
Q. You think you could feel it, but you don't know whether 
it could or not? 
page 57 ~ A.· Yes, sir. 
Q. And if it swayed and an impact occurred almost 
instantly, it would be hard to tell whether it swayed or was hit 
first, wouldn't it? 
A. Yes. 
Q. Now, Mr. Tomlin, will you tell the gentlemen of the jury 
approximately how far you pulled over towards your side of 
the road when you saw this car coming towards you over .the 
center of the road? 
A. I don't know. I pulled right over to the edge. 
Q. Right over to the edge? 
A. Yes, sir. 
Q. pi~ you feel like you were pulling very much to the right 
or not? 
A. I don't know ; I couldn't pull so far. 
Q. Did you pull as much as a foot to the right after you saw 
him? 
A. I might. . 
Q. You might; but you don't know? 
A. N Q,: I don't know for a fact. 
Q. Y.our truck is how wide? 
A. I don't Imow the width of it. 
Q. Is it about seven-and-a-half feet? 
A. Yes, sir ; I reckon so. I .don't know for a fact. 
Q. I see. You heard Mr. Butler say before it was seven-and-
a-half feet? · 
A. I don't remember. 
pa:ge 5H ~ Q. You a.t no time ran it off on to the right shoulder 
of the road, did you? 
A. No sir ; my tracks never left the road. 
Q. Did it leave the road after the impact? 
A. No, sir. 
Q. I mean, your trailer? 
A. Well, it cut the trailer wires loose and there was no lights 
on the trailer. If the trailer left, I don't know. 
Q. You don't know if the trailer-After the accident you 
don't know whether the trailer went off to the side of the road 
or not? 
A. No, sir. 
Q. Didn't you stop the car and pull .it on the road after it 
had come to a stop? 
A. Yes, sir. 
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Q Now, when you came to a stop where was it? 
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A. I don't know where the trailer was; I don't know where 
it was. I know where the tractor was .. 
Q. Where was the tractor? 
A. It was at an angle sitting like that (Indicating). 
Q. And you didn't get out at that time? 
A. No, sir. 
Q. And you didn't look back to see what you had hit? 
A. Yes, sir. 
Q. Couldn't you see whether your trailer was beind you or 
not? 
A. I-you could see the front end of the trailer 
paie 59 ~any time, but you can't tell where the back of it is. 
Q. Now, Mr. Tomlin, have you seen this sketch 
.that the Police Officer drew? 
A. No, sir. 
Q. Well, suppose you step over here, please. (Counsel and 
witness approach the jury box.) Mr. Redding has testifj.ed that 
he found these marks in the road on Mr. Greenwood's side 
(Indicating) of the road, and found :M;r. Greenwood's car 
heading about in that direction (Indicating). Now, is that 
approximately the way it was that you saw it after the acci-
dent? 
A. ,vhich side of the road is which? 
Q. You were going this way (Indicating) , and he was com-
ing this way ( Indicating). 
A. Yes, sir. 
Q. That's approximately the position Mr. Greenwood's car 
was in after the accident? 
A. Yes, sir. 
·Q. Your truck was further on down the road. You had 
pulled it down the road, hadn't you? 
A. Yes, sir ; a couple of posts ; I pulled down there. 
Q. Now, when you first came to a stop after getting unhooked 
with Mr. Greenwood's car, where was your truck then? 
A. About ·here (Indicating). 
Q. About how many feet would you say the . cab part of 
your truck was from the left front end of his car-approxi-
mately? 
A. Not over 20 feet. 
Q. Not over 20 feet. Just how was your cab 
page 60 ~facing then? I believe you said it was on some kind 
of an angle? 
A. My cab was sitting kind of this way (Indicating). 
Q. Kind of out towards the center of the road? 
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A. Yes, sir. It wasn't straight across; my truck was sitting 
out here (Indicating). 
Q. Your Cab? 
A. Yes, sir. 
Q. On sort of a southeasterly direction? That's for the 
record. 
A. Yes, sir. . 
Q. And you don't know where the trailer was? 
A. No, sir. 
Q. How long did you sit there before puJling the truck down 
there and parking? 
A. Not over 2 or 3 seconds, I don't think. I couldn't say 
for sure. 
Q. Well, you don't know whether those marks were made by 
your truck or not? 
A. No, sir. 
Q. You denied to the Police Officer at the scene that they 
were made by your truck? 
A. I don't know if I denied it. 
Q. Didn't you tell him positively that your truck didn't 
make them? 
A. No, sir. 
Q. And you stopped and you looked around and you don't 
know where your trailer was? 
page 61 t No, sir; I don't. 
Q. Well, now, Mr. Tomlin, is your truck and 
trailer so hooked together that if you pull the truck to the right 
the trailer will go to the right too? 
A. Yes, sir. 
Q. Now, if that is seven-and-a-half feet wide and you pulled 
over, when you saw this car coming, as far as you could get 
over there, your whole truck was almost on the edge of the 
hard surface, wasn't it, at the time it was hit? 
A. Yes, sir. 
Q. It was certainly, to put it at the very most, it was within 
a foot of the south edge of the hard surface, wasn't it, on your 
own right hand side of the hard surface? 
A. My truck was within a foot? · 
Q. Was within a foot of your right hand side of the road, 
wasn't it? 
A. It was closer than that. 
Q. And this man collided with you? You said he came 
into you, didn't you? 1 
A. Yes, sir. 
Q. He came on an angle into the back of your trailer, didn't 
he? 
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A. Yes, sir. 
Q. And the trailer is 22 feet long, isn't it? 
A. Yes, sir. 
Q. Doesn't that trailer swing from a pivot? 
A. Yes, sir; fifth wheel. 
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is set so it swings free? 
A. Yes, sir. -
Q. And it was an awful blow, wasn't it Mr. Tomlin? 
A. Yes, sir. 
Q. Made a lot of fuss, didn't it? 
Q. And it jarred you right much, didn't it? 
A. It bounced me a little. 
Q. And it did right much damage to the back part of that 
truck and that. wheel? 
A. Yes, sir. 
Q. And you were within a foot or less of your proper side of 
the road, and the road was slick, wasn't it? 
A. I don't know if it was slick; it was wet. 
Q. It is asphalt, isn't it? 
A. Yes, sir. 
Q. And yet when he hit your truck it went around towards 
bis side of the road, didn't it? 
A. No, sir. You ask that question one more time, please. 
Q. Yes sir. I'll be glad to. What I want to know is: You 
say that your truck was as close to the edge of the hard sur-
face as you could get? 
A. Yes, sir. 
Q. And it was certainly within a foot of the edge, and it is 
a 32 foot job. And you say he hit you with all that 
page 63 rforce on a slick road, and yet instead of your car go-
ing this way (Indicating) it went around that way 
(Indicating)? . · 
A. It went this way at one time or another (Indicating). 
Q. Did it go that way when you hit (Indicating; at the time 
you hit, did it go over that way (Indicating) ? 
By l\Ir. Butcher Which way is that? 
By Mr. Browder: Excues me. 
Q. To your side of the road? 
A. Yes, sir. 
Q. Did it go on to the shoulder? 
A. I don't lmow? 
Q. ·wen, now, there were no marks to indicate that it ever 
went off the hard surface, were there?· 
A. Nothing but these marks here (Indicating). 
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Q. Nothing but these marks (Indicating) which were past 
l\fr. Greenwood's car after the accident, after you all had un-
hooked? 
A. Yes, sir. 
Q. So that those marks were not made when you hit; they 
were made after you unhooked, isn't that correct? 
A. I didn't unhook. 
Q. Well, I mean by that: Isn't it a fact that when Mr. Green-
wood's car collided with yours, or yours with him, isn't it a 
fact that when that happened you knocked him back 
page 64 ~a distance of 15 to 18 feet? Isn't that correct? 
A. I can't say. 
Q. You can't say Well, didn't you? Wasn't it perfectly ob-
vious that you had pulled him back some distance? In other 
words, wasn't his car 15 to 18 feet turther ~st of the point 
where he collided with you? 
A. I can't say. 
Q. And you saw those marks there, didn't you? 
A. No, sir. 
Q. You didn't see those marks? 
A. No, sir. 
Q. And you were around there when the Police Officer took 
measurements? 
A. I didn't see him take those measurements. 
Q. You didn't see him. And you concede, you admit there 
were·no marks on this side of the shoulder (Indicating) made 
by your car that you could :find west of the point where Mr. 
Greenwood's car was sitting in the highway? 
A. All the marks were these two trailer marks (Indicating). 
There were trailer marks; those two marks there were there 
(Indicating). · 
Q. And they were east of Mr. Greenwood's car, weren't they? 
They were this• way (Indicating) past . Mr. Greenwood's car 
in the direction you were going? 
A. Yes, sir. 
Q. In other words, there were no marks here (Indicat-
ing)? 
page 65 ~ A. There weren't any marks further back that 
way (Indicating) that I saw. 
Q. So that when this man collided with you with all of 
that force and you were within, at least within a foot, and pro-
bably closer, to that side of the bard surface, it didn't knock. 
.your trailer on to the shoulder at all, did it? Did it? · 
A. I don't know. · 
Q. There would have been a mark there if it had? 
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A. If it had been, I expect it would. 
69. 
Q. Isn't. it a fact- that when he hit, you- trailer went this 
way (Indicating) instead of that way (Indicating) ? 
A. I don't know. All I know is there was a wrecker turned 
around on that road somewhere that night up there. I don't 
know whether he made them. The marks were found after 
"\ye were practically ready to leave by Mr. Redding. We were 
getting ready to go away. 
Q. The wrecker? If the wrecker had tires on it, it would 
have made mar ks, wouldn't it? 
A. That one made by the tire marks; these ~arks, two marks 
here (Indicating). . 
Q. All right. Now, I want to ask you again is it true that 
you did deny-to Mr. Redding that those marks were made by 
your truck? Did you deny it or did you just tell him you 
didn't know? 
A. I told him I didn't know. 
Q. You didn't know. Now, this was in the winter time, 
wasn't it in December? 
page 66 ~ A. Yes, sir. 
Q. And it had been dark for how long when this 
accident happened? 
A. Dog if I know! It had been dark some time. 
Q. And it had been raining most all afternoon? 
A. I hadn't run into so much rain. 
Q. Didn't run into so much? 
A. Run into some. 
Q. Was it raining at the time of the accident? 
A. No, sir; it was foggy; no rain. 
Q. What did you say? 
A. I said it was foggy some. 
Q. You mean by that in places it was foggy? 
A. Yes, sir; foggy in spots. 
Q. Now, before-Excuse me. Approximately how long had 
you been going downhill when this accident occurred'; that 
is, for what distance? 
A.. Well, I don't know. 
Q. You have been back there since then, haven't you? 
A. Yes, sir; I have passed there; I have never measured it. 
Q. It is at least a thousand feet or a- quarter of a mile, isn't 
tt? . 
A. I can't say for sure. 
Q. As you start into that decline there going downhill, don't. 
you make a left turn, and then in the middle of that curve you 
make a right turn, isn't. that correct? 
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Q. Now, before you saw Mr. Greenwood had you 
applied your brakes? 
A. Yes, sir. 
Q. You already applied them. How many times had you 
been touching them going down the hill? 
A. I just had by foot on them; not enough to slide, just 
enough to hold the truck back. 
Q. You had them on all the way down the hill? 
A. Yes; but the harder you press the faster it stops. 
Q. And you were then going about 35 miles an hour with 
your foot on the brake? 
A. I wasn't looking at the speedometer when they hit; I 
couldn't tell you how fast they were going because I don't look 
at the speedometer all the time. That is as fast as I had been 
running. 
Q. You had been up to 40 too, hadn't you? 
A. Yes, sir. 
Q. So it wasn't Mr. Greenwood's coming in sight that made 
you put the brakes on; you already had them on? 
A. Yes, sir. 
Q. What time had you gotten to Radford that day? 
A. I got there sometime the 25th. 
Q. The 25th? 
A. Yes, sir. 
Q. Christmas Day? 
page 68 } A. Yes, sir. 
Q. And Mr. Carr was driving another truck and 
trailer? 
A. Yes, sir. 
Q. Had you all ever been out of sight of each other?· 
A. Yes, sir; at times, but we'd catch back up. 
Q. Well, now Mr. Carr got through a green light, didn't he? 
A. Yes, sir. 
Q. And you stopped for a red light? 
A. Yes, sir. 
Q. So that he had quite a headstart on your, didn't he? 
A. He had the length of the light start on me; how long that 
stays on. _ 
Q. Well, he was out of sight when you started up? 
A. Yes; but he ran along slow and I had caught back up 
with him. 
Q. And you caught back up with him during the course of 
two miles you caught back up in sight of him? 
A. Yes, sir. 
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Q. About how much up in front of you was he? 
A.. I don't know; five or six hundred feet, I reckon. 
Q. Are you sure he was that close to you, Mr. Tomlin? 
A. Yes, sir. 
Q. Was he close enough if you had blown your horn for him.to 
hear it? 
A. I don't know. It all depends on how-I don't 
page 69 ~think he could. 
Q. You don't think he could? 
A. No. 
Q. Well, he wasn't close enough to hear that terrific impact, 
was he? 
A. I don't know whether he heard it or not. 
Q. Well, he was still going on down the road after the acci-
dent and a man had to go and catch him? 
A. Yes, sir. 
Q. Now, these brakes that you have on the truck-Excuse 
me. Scratch that question, will you please, sir? (To the re-
porter.) Mr. Tomlin, you had taken a load of lumber to Rad-
ford, I believe you testified once before? 
A.. Yes, sir. 
Q. How many tons? 
A.. Ten. · 
Q. And coming back with that trailer, you were empty, 
weren't you? 
A. Yes, sir. 
Q. And had you made any adjustment at all on your brakes 
to take care of the difference between the ten-ton load and the 
empty? 
A. No, sir. 
Q. None at all? 
A.. It is not necessary. 
Q. You made none, had you? 
A. No, sir. 
page 70 ~ Q. And that equipment has what kind of brakes 
on it? 
A. Vacuum. 
Q. Vacuum brakes. Do these vacuum brakes work on all six 
wheels or just the back two wheels on the trailer? 
A. It works on all six. 
Q. And isn't the purpose of that so that you don't have to 
press the brakes so hard or down? Or do you know? 
A. I don't know. I know the harder you press the brake, the 
faster you stop. 
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Q. I see. Have you ever had occasion to ~ave one of those 
trailer brakes lock on you when it was empty? 
A. No, sir; not just one by itself. When one locks, they all 
~ck · 
Q. · I mean the rear two wheels. 
A. No, sir; never have. 
Q. Do you know how old that tractor and trailer unit was? 
A. It was a '41 model truck. 
Q. How old was the trailer? 
A. 1938 model trailer. 
Q. You haven't got any pictures of that, have you? 
A. No, sir. 
Q. You say the tractor part was almost brand new? 
A. Yes, sir. 
Q. ,vhat kind of tires did the trailer have on it? 
A. Dog if I know. 
Q. They were slicker than the front tires, weren't 
they? 
page 71 ~ A. No, sir; we kept good tires on them. We had 
good tires, practically new, hauling up this way. 
Q. Do you remember whether these tires on the rear of 
this trailer were as good as the tires on the tractor? 
A. No, I don't recall. I reckon it was, though. 
Q. If they were slicker than the other tires, they'd have a 
tendency to sway too, wouldn't they? 
A. I don't know. 
Q. You don't know. Was Mr. Greenwood making any effort 
to get back to his side of the road when you saw him a foot 
over the center of the road? 
A. Not as I could see. 
Q. You didn't notice any effort he was making to get back? 
Didn't you think he was going to pass you? 
A. I thought he done passed me. 
Q. You thought he got by you? 
A. He got by my front end and struck the back end. 
Q. You were very much surprised when he hit you? 
A. Yes, sir. 
Q. And yet your equipment is seven-an-a-half feet wide and 
he was a foot over the center of the road. Isn't it a fact that if 
he was a foot over the road, you'd have been almost certain 
he was bound to hit you with that equipment that you had? 
A. No, sir. 
Q. Well, if he got by at all, he was getting by within a few 
inches? 
A. Yes, sir. 
A. R. Butler, Jr. v. W. Carter Greenwood 73 
James J. Tomlin 
1Jage 72 ~ Q. And yet yon thought he was going on by? 
· A. Well, I thought he was going on by and got 
by me. 
Q. Mr. Tomlin, prior to this accident was any part of the 
cab of that tractor damaged? 
A. No. 
Q. Now, after the accident, immediately after the accident, 
isn't it true that part of that cab was damaged on one side or 
the other? 
A. Yes, sir. 
Q. Which side? · 
A. Right hand side. 
Q. Right hand side. And what had hit that to damage it? 
A. The trailer, I reckon. 
Q. The trailer? 
A. Yes, sir. 
Q. So the trailer had gone around to the right after the 
accident or during it sometime, hadn't it? 
A. Yes, sir. 
Q. And to do it, the only time it could have possibly done 
it was just before you came to a stop immediately after the 
accident, isn't that so? 
A. It could have done it when he run into it. 
Q. When he ran into it? 
A. Yes, sir. 
Q. Well, then that would have knocked you over to the 
shoulder of the road, wouldn't it? 
page 73 ~ A. Yes, sir. 
Q. And you didn't go over on to the shoulder of 
the road until after you had unhooked with him, as you testi-
fied before? 
A. I said, if the truck went over there, I don't know. 
Q. Now, Mr. Tomlin, at the hearing before Judge Brown 
on March 7th, you testified that you didn't know what Mr. 
Greenwood's speed was, didn't you? 
A. Yes, sir. 
Q. Didn't you say that? 
A. Yes, sir. You asked me did I know the difference between 
-50 and 60 miles an hour. 
Q. But you :first testified that you did not know what his 
speed was, didn't you? 
A. Yes, sir. 
Q. You were asked the question: ''Do you know what his 
speed was?" and you said : "No, sir; I don't. 
By Mr. Browder: I think that's all, sir .. 
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RE-DIRECT EXAMINATION 
By Mr. Lowry: 
Q. Now, Mr. Tomlin, when you were examined by Mr. Brow-
der on March 7th, weren't these questions asked you: "Well, 
now, you know something about s1)eeds, don't you? Answer : 
Not when I am meeting someone like that. Question : Can you 
tell the difference between 15 and 60 miles an hour? Answer : 
Yes, sir. Question: Which was it? Answer: I'd say 
page 7 4 ~45 or 40." That was your answer to the question 
before? · 
A. Yes, sir. 
Q. So you didn't tell-while you might have said you didn't 
know how fast he was going, your estimate was he was going 
40 or 45 miles an hour? 
A. Yes, sir. 
Q. Now, Mr. Tomlin, you testified about the lick that your 
trailer received and I understood you to say that the trailer 
came in contact with the truck, is that right? 
A. Yes, sir. 
Q. How did that happen? What made it do that? 
A. What made his car go into me, you mean? 
Q. What made your trailer come in contact with your truck 
and do some damage to the cab of the truck? · 
A. I think he hit it hard enough to knock it around. 
Q. You mean that Mr. Greenwood's car came in contact with 
your trailer hard enough to knock your trailer around to come 
in contact with the cab of your truck? 
A. Well, if those tracks were made by my trailer he was 
bound to hit it hard enough to pick the trailer up and set it 
down, because there was no tracks leading to that. 
Q. There were no tracks leading to the trailer on the road? 
A. Yes, sir; there wasn't. 
Q. And the trailer of your outfit came in contact with the 
right hand side of the cab of your truck and did some damage 
there? 
page 75 ~ A. Yes, sir. 
Q. Then if I understand you correctly, the impact 
of the Greenwood car caused the trailer to do that, is that right? 
A. Yes, sir. 
Q. You told Mr. Browder a while ago that before this acci-
dent happened there was no damage to the cab of your truck, is 
that right? 
A. Yes, sir. 
Q. After the wreck occurred, this damage was there? 
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A. Yes, sir. 
Q. Now, did the impact of the Greenwood car against the 
trailer of your truck cause that indentation or wreckage to the 
cab of your truck? That did cause it then? 
A. Yes, sir. 
By Mr. Lowry: That's all. 
RE-CROSS EXAMINATION 
By Mr. Browder : 
Q. Mr. Tomlin, will you step down here just a minute, please? 
(Counsel and witness approached the jury box.) The rear part 
of your tractor is 22 feet long, isn't it? 
A. Yes, sir. 
Q. To illustrate a piece of equipment like that, I'll draw this: 
It has a long flat-body-trailer, then a cab, and then the engine, 
and then the wheels (Indicating). Is that correct, sir? 
A. Yes, sir. 
page 76 ~ Q. And it has a set of wheels on the back of the 
tractor, and you can operate this tractor without that 
trailer? You can operate without the trailer, you can take the 
tmiler off and operate without it? 
A. Yes, sir. 
Q. Now, this has a set of double wheels on the back, (Indi-
cating) hasn't it? 
A. Yes, sir. 
Q. It has no wheels up in front? 
A. Not the trailer part. 
Q. When you take the trailer off the tractor, you have to 
have something to brace it up? 
A. It has little iron wheels in front to hold it up, but you 
don't use them when running. 
Q. Now, this will sway like this pencil (Indicating), sway 
fr·om either side, won't it? 
A. Yes, sir. 
Q. And you say this part of the tractor was damaged (In-
dicating) ; the right rear corner of the cab was damaged, wasn't 
it? 
A. Yes, sir. 
Q. And this was damaged too, wasn't it (Indicating) ? The 
right front of the trailer? That's what damaged this (Indicat-
ing), wasn't it? 
A. That's what damaged that (Indicating) . Just the front 
corner done it. Got to. The side part of the trailer is what 
damaged that (Indicating). 
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page 77 r Q. In other words, in 9rdel' for this damage to 
have occurred, your trailer had to be almost on a 
right angle with the cab of the truck, didn't it? 
A. Let me see that a second (Indicating drawing). 
Q. Yes, sir. ( Handed to witness.) 
. A. That's the cab (Indicating). The trailer's got to come 
from way back around here (Indicating) and set like that 
(Indicating) to jackknife back into .the cab. 
Q. Take my hand here (Indicating) . In other words, if this 
is the tractor of a car (Indicating), and this is the trailer (In-
dicating), it has to come around at least that much ( Indicat-
ing) to do it; that's a 90 degree angle to the right to cause 
that damage? 
A. Yes, sir. 
Q. That's what did it. Now, then when you were hit, your 
tractor didn't go way back here (Indicating) some 20 feet 
back of the hard surface, did it? 
A. My tractor didn't go way back there? 
Q. It didn't go back there 20 feet off that shoulder, did it? 
A. No, sir. 
Q. That's what it would have had to have done if the tractor 
was heading towards the east, or towards Lynchburg, in a 
straight line, and it had been knocked around enough to jack-
knife that thing? Your tractor which is 22 feet long would 
have had to be 20 feet off the shoulder of the road if you had 
been knocked around. 
page 78 r· A. The truck part wouldn't knock the trailer. 
Q. If that was knocked around there the whole 
20 feet of the trailer would have to be around? 
A. The trailer would have. 
Q. That didn't happen, did it? 
A. The tractor didn't come around here (Indicating); no, sir. 
Q. Nothing but the rear wheels of that tractor went off, 
did it? . 
A. That's all. 
Q. But if you were going straight like that (Indicating), 
and were ]mocked so as to cause the damage to that truck, 
your whole trailer would have had to have been off the hard 
surface there, and there isn't enough shoulder there for that 
to have happened at that particular point, is there? 
A. No, sir. 
Q. So that didn't happen, did it? And isn't it also true, Mr. 
Tomlin, that you were at least 25 or 30 feet from the point 
where these rear marks were that were found on the north · 
side of the road made by your rear trailer wheels, you were at 
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least 25 feet from that when you were struck, weren't you? At 
kast 25 feet west of that point when you were struck? 
.A. I can't say for sure. 
Q. ,ven, if you were, and these marks were made by Mr. 
Greenwood's car being struck by your truck (Indicating), you 
went on down the road that much distance before it did jack-
knife over here, didn't you, and turned loose Mr. 
page 79 ~Greenwood's car? He was hooked with you and 
turned loose? 
.A. I don't lmow. 
By Mr. Radford: That's purely an opinion question. 
By Mr. Browder: Well, I thinlf it is too; but Mr. Lowry was 
asking his opinion and so I thought we were entitled to do the 
same. 
By Mr. Lowry : I asked for facts; not opinions. 
By Mr. Browder: I believe that's all. 
By Mr. Lowry: That's all, Mr. Tomlin. 
The witness stands aside. 
Mr. Bonnie Carr, called as a witness in behalf of the plaintiff, 
being duly sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. Radford: 
Q. What is your name? 
A. Bonnie Carr. 
Q. Where do you live, Mr. Carr? 
A. Carrsville, Virginia. 
Q. For whom were you working in December, 1940? 
.A. December, 1940? Mr . .A. R. Butler. 
page 80 ~ Q. ·what was your position at that time? 
· A. Truck driver. 
Q. Trtlck driver. It's in evidence here, M1•. Carr, that on 
December 26th you and Mr. James J. Tomlin had hauled some 
lumber to Radford, Virginia from Franklin for Mr. Butler, 
is that correct, sir? 
.A. Yes, sir. 
Q. It is also in evidence here that you and Mr. Tomlin had 
left Radford with your trucks unloaded coming back to Frank-
lin, Virginia, that is, going in an easterly direction from Rad-
ford, and that you had left Radford about 3 :00 o'clock on the 
afterI1.oon of December -26th, 1940; is that correct, sir? 
.A. Yes, sir. 
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Q. Now, Mr. Carr, which one of the trucks left Radford 
first? 
A. I left first. 
Q. You left first? 
A.· Yes, sir. 
Q. From Radford down to Bedford how were you all driving; 
were you driving close together or were you far apart? Did 
you lose each other or did. you stay together? 
A. We didnt' lqse each other ; no great distance apart. 
Q. Now, when you got to the town of Bedford, was Mr. 
Tomlin following you or was he lost at that time? 
A. Mr. Tomlin was followmg me. 
Q. Do you recall, M:r. Carr, about stopping here in Bed-
ford, or Mr. Tomlin having to stop here in Bedford? 
page 81 ~ A. Didn't either one of us stop in Bedford; nothing 
but the stop light up here. I went through the stop 
light; it was on green, and I went on through. And it came on 
red between him and myself, so he stopped at the stop light. 
Q. So he stopped at the stop light. Are you familiar with 
the road, Mr. Carr, aroun_d Bedford, Route 460; had you hauled 
over it before? 
A. Yes, sir. 
Q. And you say that Mr. Tomlin stopped here at the stop 
light; and you came up to it on the green light and you went 
on through? 
A. Yes, sir. 
Q. How did Mr. Tomlin ever catch up with you after that, 
that you know of? 
A. He didn't catch up no more than ordinarily the distance 
between the stop light would come on red and go off on green. 
Q. Are you familiar with where the road starts down to 
Little Otter Hill, Mr. Carr, where there are a number of curves 
about two miles east of Bedford? Are you familiar with that 
road there? 
A. Yes, sir. 
Q. Are you familiar with the road just this side of that? 
Is that a straight stretch or a curving part? 
A. It's a straight stretch until you start into the curves. 
Q. Along in that straight stretch somewhere did 
page 82 ~you see Mr. Tomlin's truck behind you? 
A. It was dark and I could see his lights. 
Q. You could? What lights could you see on the truck? 
A. Could see the headlights and the front terminal lights. 
Q. Mr. Carr, from that point, at that time about how far 
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would you say, would your estimate be, that you were from 
Mr. Tomlin's truck? 
A. At the time I was entering the curve and he was behind 
me? 
Q. That you saw him behind you. 
A. I should say about five or six hlUldred feet, or probably 
seven hundred feet. . 
Q. From five to seven hundred feet? 
A. Yes, sir. 
Q. Do you recall that night, the night that Mr. Tomlin was 
involved in a wreck there? 
A. Yes, sir. 
Q. Now, you talked to Mr. Tomlin, of course, after this 
accident about the accident, how it happened and so forth? 
A. After I returned back. 
Q. Yes, sir. Now, Mr. Carr, do you recall passing any cars; 
that is, that were meeting you approaching you from that 
point until the point you got down near to the bottom of the 
hill where you cross Little Otter? 
.A. I don't remember meeting any until just before you cross 
Little Otter River. 
page 83 r Q. Will you tell the Court and jury what hap-
pened when you met that car? 
By Mr. Browder : If your Honor please, we object to that 
eyidence as not being linked up with this defendant in any way 
and as being too remote to be of any value. They haven't identi-
fied it as being the car l\fr. Greenwood drove. 
By the Court : Let the jury go out. 
NOTE: (The jury retired from the Court room.) 
By Mr. Radford : l\fay it please the Court, I expect you had 
better let Mr. Carr go out too because I am going to make 
some statements with reference to him. 
'NOTE: (Mr. Bonnie Carr, the witness, retired from the 
.Court room to the Witness room.) 
~y Mr .. ,Radford : May it please the Court, we expect to show py this_ witness that he passed a car and the only car that he 
passed from the ti,ne he had seen Mr. Tomlin following him up 
in the straightaway at the top of this curve until he got nearly 
to the bottom of this hill, and that as he approached the Little 
Otter River Bridge, which is approximately six or seven hun-
dred feet from the scene of where this accident occurred, he 
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met a car similar to the car driven by Mr. Greenwood; and that 
this car ran him off the road. Mr. Tomlin has testified that 
after he saw Mr. Carr's truck in front of him on 
page 84 ~ that straightaway, before he started down that hill 
he met no other cars approaching him except the 
car driven by Mr. Greenwood with which lie had the accident; 
and Mr. Carr here will testify that that is the first car that 
he passed after noticing Mr. Tomlin behind him. 
By the Court : What is the distance from the place that he 
met the car supposed to be to the place of the accident? 
By Mr. Radford: About five or six or seven hundred feet. 
By Mr. Butcher: I don't think they have any evidence on 
that at all. 
By Mr. Radford : If you want to admit the distance-
By Mr. Butcher: I don't know if I admit it; but I do think, 
your Honor, that the whole testimony along that line is irrele-
vant for this reason : There is no charge here that the Green-
wood car was being operated by anybody who was under the 
influence of whiskey or that it was operated at an excessive 
rate of speed, or that the car was completely out of control. The 
sole question in this case is whether or not at the time of the 
impact the Greenwood or the Butler car was on its proper or 
improper side of the road. And the fact that a car might, for a 
moment or two, have been on the improper side of the road 
down close to the bridge is certainly no proof or 
page 85 ~evidence that a car being driven at the proper rate of 
speed, as the testimony here shows it was, was on its 
\\Tong side ·of the road on a curvey road up on the top of the 
hill. I think the evidence is totally irrelevant, your Honor. 
By Mr. Radford: In reply, I'd like to say that there is evi-
dence here that the Greenwood car was traveling from forty 
to forty-five miles and hour. This was a wet night on a bad 
curving road. There are allegations of excessive speed and not 
proper control ; and the fact that he was driving his car in that 
condition five or six hundred feet east of the scene of the acci-
dent certainly corroborates what Mr. Tomlin has testified he 
was doing at the time he met him at the scene of the accident. I 
certainly think it is relevant .to show it and it is certainly ad-
missible, and should go before the jury; and the jury should 
have that information before it, sir. 
By the Court: Mr. Radford, did I understand you to say that 
you can follow that up by proving that it was· at five or six 
hundred feet? There is no reason why you shouldn't prove 
that exactly. . 
By Mr. Butcher: Mr. Radford, we say if he knew it, we'd 
ad,mit it. 
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By Mr. Radford : We didn't measure it, but it is an 
page 86 ~approximation. Mr. Saunders, you are familiar with 
that road. 
By Mr. Saunders : You say he passed him on the other side 
of Little Otter Bridge? · 
By Mr. Radford: No ; from it. 
By Mr. Butcher: I don't know how indefinite this thing is. 
You can see how indefinite it is. 
By the Court: I think that if the first car had seen the Green-
wood car on the wrong side of the road twenty feet from the 
place of the accident, that that would be admissible. If it was 
a hundred feet, I think it would be admissible. The question 
here is, I think, whether or not it is too remote. I am going to 
sustain the objection for the time being, Mr. Radford. 
By Mr. Radford: I think this, your Honor: If you mention it 
in distance as to feet, I don't think that the Court should over-
.look the question in the point of time. There couldn't have 
been more than 2, 3, 4, 5 or 6 seconds elapsed from the tiine this 
truck passed him nearly to the bottom of the hill and the 
scene of this accident. And you know a car going 40 or 45 
miles an hour will traverse five or six hundred feet in a short 
time, in 5 or 6 or 7 seconds. And I think that should 
page 87 ~certainly be admissible, and it is a fact that should 
. go to the jury. 
· By the Court : I may admit that later; but I am going to 
sustain the objection at the present time. 
By Mr. Radford: On the grounds that it is too remote or on 
the grounds of where it should go in? 
By the Court : I think at first that you should more or less 
agree on the distance. 
By Mr. Radford: .Well, I'l11mt Mr. Redding or Mr. Coleman 
on the stand for that. 
By Mr. Butcher: We'll agree to just let him stipulate the 
distance. 
NOTE : ( Mr. Radford left the Court room for a conference 
with State Police Officers Redding and Coleman.) . (Upon his 
return to the Court room the following took place.) . 
By Mr. Radford : It will be in evidence that it happened 
this side of the bridge. 
By the Court :. ·I am going to sustain the objection for the 
present, Mr. Radford. 
NOTE: Mr. Bonnie Carr, the witness, returned to the wit-
ness chair with the jury· still out of the Court room.) 
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By Mr. Radford I want to put him back on now. 
page 88 ~ I'll prove what I want to prove-I have got other 
things I want to prove by him. 
By the Court : You mean, out of the presence of the jury? 
By Mr. Radford: I'd like to put him on and have him testify 
so I will have it as a matter of record, sir, even out of the 
presence of the jury. 
By Mr. Saunders: We are going to admit that. 
By the Court : I just thought we were probably taldng up 
unnecessary time to examine him now. 
By Mr. Lowry: We want to get it in the record. 
By the Court : If I later decide to admit it, you may take 
. it up then. Then if I adhere to the original ruling, you can still 
take his evidence out of the presence of the jury. 
By Mr. Radford: All right, sir. Then I want to reserve the 
right to put him back on other features of his evidence. 
By the Court : All right. 
By Mr. Radford: All right. You may stand aside then, Mr. 
Carr. I expect you had better go back to the witness room. 
The witness stands aside. 
page 89 ~ Mr. George L. Carr, called as a witness in behalf 
of the plaintiff, being duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Lowry: 
NOTE : ( The jury returned to their seats in the Court room.) 
Q. Your name is Mr. George L. Carr, isn't it? 
A. Yes, sir. 
Q. Where do you live? 
A. Carrsville:· 
Q. What occupation are you engaged in? 
A. Mechanic. 
Q. For whom do you work? 
A. Mr. Butler. 
Q. How long have you been working for him? 
A. About nearly three years. 
Q. What is Mr. Butler's occupation so far as your work is 
concerned? 
A. Well, repairing trucks and trailers. 
Q. Is he engaged in the hauling business? 
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A. Yes, sir. 
Q. Does he have a number of· trucks and trailers? 
A. Yes, sir. 
Q. Approximately how many trucks does he have, Mr. Carr? 
A. '11railer jobs? 
Q. Yes. 
A. I guess, eight. 
Q. How many other trucks does he have? 
page 90 ~ A. Fifteen, I think, at the present time. 
Q. Fifteen. Is it your duty to keep these trucks and 
trailers in repair? 
A. Yes, sir. 
Q. What is the rule that you all go by in keeping your 
trucks and trailers-
By Mr. Butcher : If your Honor please, I don't think the rule 
has anything to do with this case. 
By Mr. Lowry: I think it has. 
By the Court: Let the jury go out. 
By Mr. Lowry: There's no use in letting the jury go out. 
By the Court : I don't think it proper to prove the rule. Just 
prove what took place. 
By Mr. Lowry: (Continues examination) 
Q. What do you do in 01·der to keep those trucks and trailers 
iIJ. repair? 
A. Well, I keep a check on them and try to keep them pro-
perly equipped to do the work they are supposed to do. 
Q. That is your duty to do that? 
A. Yes, sir. 
Q. Now, it is in evidence here in December 26th, 1940, that 
a trailer-truck driven by Mr. Tomlin belonging to 
page 91 ~Mr. Butler was involved in a wreck here in Bedford 
County. Will you please tell the jury what kind ot 
condition that truck was in when it went out from your place 
of business? 
A. It was in first-class condition. 
Q. When was it you checked that truck? 
A. I checked it the last, right the last of the week. We check-
ed all the trucks out the last of the week. Christmas was the 
end of the following week. 
Q. And when you checked this truck, what kind of condition 
were the brakes in? · 
A. In good condition. 
Q. What kind of brakes did it have? 
A. It had a B-K Vacuum brake. 
Q. And you said you had checked that the last part of the 
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week. This accident, I believe, happened on Thursday following 
the time you checked it, is that right? 
A. That's right. 
Q. How do those vacuum brakes operate, Mr. Carr? . 
A. They operate with the brake on the tractor. The brakes 
on your tractor operates the brake on your trailer. 
. Q. The brake on the tractor operates the brake on the 
trailer? 
A. That's right. 
Q. Now, if those brakes are applied, they are on a slick 
road, and the car is going downhill, what effect would that 
have on the trailer of the truck that is hitched behind the truck? 
Would it sway or not sway to one side or the other? 
page 92 ~ A. I don't think it would sway. I see no reason for 
it to sway. They all take at the same time. 
Q. Take at the same time? 
A. Yes, sir. 
Q. If it would sway at all, which way would it sway, right 
or left, going around a left hand curve? 
A. I imagine it would sway to the right; it should. 
By Mr. Lowry: I believe that's all. 
CROSS· EXAMINATION 
By Mr. Browder: 
· Q. Then, Mr. Carr, if it were making a right hand ~urve in 
this instance, it would sway to the left? . 
A. If it would sway either way, I imagine it would. But 
I don't think it was either way. · 
Q. If it was going to the right, it would sway to the left, 
you say? 
A. Yes. . . 
0 Q. Now, Mr. Carr, you are Mr. Butler's· chief mechanic, 
there? 
A. Well, I do the majority of the repair work. 
Q. Now, as I understand it, this equipment, this B-KVacuum 
Brake is what you all call a booster brake? 
A. Well, there is the booster, what they call the booster 
brake; that thing works on the tractor. 
Q. That thing works on the tractor. In other 
page 93 ~words, the booster brake was a part of this same 
equipment you have here? 
A. Yes, sir. 
Q . .And the vacuum brake, the booster brake means what 
it says : It boosts the pressure you put on the foot peddle? · 
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A. Yes, sir ; makes it stronger than you can push it with 
your foot. 
Q. That is the main object of keeping it, from having to 
push so hard with your foot? 
A. Well, sir, the air brakes work the trailer. 
Q. Well, let's skip that. But the object in the vacuum brakes 
is to keep you from having to press so hard with your foot? 
A. Keeping it from being so hard to press down. 
Q. And with a real heavy load, you wouldn't be able to stop 
with just-a plain foot brake? 
A. I don't know ; I have never tried one. 
Q. Now, in addition to that, do you have an equalizer on it, 
on that equipment? 
A. I don't think so ; I don't think there is no equalizer on it. 
Q. You're not certain about that? 
A. They are supposed to do that; they are supposed to 
equalize themselves. 
Q. Now, the purpose of the equalizer is to give equal pres-
sure against all six brake drums, isn't it? 
A. Yes, sir. 
Q. And if you don't have that you may get different 
page 94 ~pressure against the tractor brake drums than you 
have on your trailer brake drums? 
A. Yes, sir. 
Q. And in a truck if you don't get the same amount of pres-
sure the wheels will grab quicker? 
A. I imagine so. 
Q. So if you got more pressure on your trailer wheels than 
on your tractor wheels, your wheels would grab and jackknife 
on a slippery road? · 
A. I don't see where it would be more on the trailer wheels 
than on the tractor. 
Q. If your rear trailer wheels were to grab and you had your 
brakes on also on the tractor coming down the hill and it was 
slick, that trailer would jackknife one way or the other? 
A. I don't see no reason for it to jackknife. 
Q. If the trailer wheels were to lock instead of taking, but 
to lock instead of the drum slowing the wheel down? If they 
were to lock the wheels? 
A. It looks to me then like it would stay behind the tractor. 
Q. Well, you have heard of jackknifing, of trailers jackknif-
ing, haven't you? 
A. Yes, sir ; I have heard of it. 
Q. Well, do you know what causes them, if that isn't what 
~auses them? 
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A. No, sir. . 
Q. Now, if you have, do you make any ad3ustment 
page 95 }for the difference in whether you have got a load on 
· that tractor or haven't got a load 9n it? · 
A. No, sir. 
Q. Don't make any adjustment? 
A. No, sir. 
Q. Now, with a load on there you have got much more pres-
sure on the rear wheels and axles than you have when unload-
ed, haven't you? 
A. Yes, sir. 
Q. And therefore you have much more traction loaded than 
you have unloaded through your wheels? 
A. Yes, sir. 
Q. And when you take a load off and you have got the same 
amount of brakage back there with no load on, isn't there a 
tendency for those wheels to lock if you have the same amount 
of brake and no traction? 
A. It seems to me it wouldn't. . 
Q. Isn't it true that they would have a tendency to lock 
under those circumstances if you applied them hard enough? 
. A. I have never heard of them doing it. 
· Q. You never have? 
A. No, sir. 
Q. Do you know anything about the condition of the tires 
on the back of that equipment? 
A. When it went out? 
Q. Yes, sir. 
A. They were in good condition. 
page 96 } Q. Did they have good treads on them? 
· A. Yes, sir. 
Q. Were they as good as the tires on the tractor? 
A. Yes, sir. 
Q. A.huh. Well, now Mr. Carr, you say that you don't see 
any reason why they'd sway if the front wheels were not locked· 
and the back wheels were locked, is that correct? You don't 
see any reason why that would cause the tractor to swa.y-
the trailer to sway? ; 
A. If they all take alike I don't see any reason for it to sway~ 
Q. That's correct; if they all take alike and each one of them 
is slowing down at the same ~ate, there is no reason for· them 
to lock, is there? ,- .: . · 
A. That's right. 
Q. But if the front wheels ar~ m~rely slowing down, if the 
drum is merely slowing them down, whereas in the back the· 
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Lack wheels lock, then there is a tendency for them to do so, 
isn't it? 
A. Not if the back wheels lock. It seems to me it would hold 
the back of the tractor instead of swaying. 
Q. It would hold them back there if it were a dry pavement, 
wouldn't it? 
A. Yes, sir. 
Q. Suppose it was a wet pavement? 
A. It seems to me it would hold them back just as good 
in proportion as it would in dry weather; you'd have 
page 97 ~the same amount of traction if the road was wet or 
dry on the trailer. 
Q. This trailer works on a pin; it doesn't have any front 
wheels to steady it? 
A. It is on a fifth wheel on the back of the tractor. 
Q. And that is just a sort of pin situation, it swings free 
from the tractor? 
· A. The trailer part swings free this way (Indicating) , but 
it won't lean this way (Indicating). 
Q. It won't lean sideways but it will swing free? 
A. The back of it has to be that way to make a curve or turn, 
but so far as turning like that (Indicating) if it was just a 
straight pin-it's got a fifth wheel. 
Q. That keeps it from turning over, but it doesn't keep it 
fr-om swinging from side to side-that fifth wheel? 
A. No, sir; you couldn't $.eparate it in driving it. 
Q. Now, :Ur. Carr, don't you also have on that truck what is 
known-don't you have a lever on the dashboard there or the 
steering wheel? 
A. Oh, a lever on the steering post. 
Q. ·what do you call that? 
A. That's a trailer brake; that's individual from the truck 
brake. 
Q. And that is put there to use in adjusting your brakes in 
the difference of the load? 
A. No, sir. 
Q. Can it be used for that? 
A. I don't think so. 
page 98 ~ Q. What is it put there for? 
A. It is put there for parking. You can pull your 
lever down and hold it there. · 
Q. That just works on the trailer? 
A. Yes, sir. 
Q. What do you use for the tractor when you want to park it? 
A. The emergency. 
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Q. What is this thing; just another emergency brake? 
A. What; the lever? 
Q. Yes. 
A. That's all I have ever seen it used for, as an emergency 
brake. If you want to leave it parked or anytl1ing, it will hold 
the truck steady, keep it from rolling off. 
Q. It can be used in conjunction with the other brakes to 
slow down, can't it? 
A. No, sir; if you're using the foot brake it can't be used. 
Q. It can't be used with the foot brake? 
A. No, sir. 
Q. You could stop the whole equi11ment by just using that 
one brake though? 
A. If you had plenty of time and just wanted to use that, 
it would finally stop it, I reckon. 
Q. Well, now let me ask you this then, l\fr. Carr: You are 
thoroughly familiar with the principle of brakes, aren't you, 
and how they operate? 
page 99 ~ A. Pretty well, I think. 
Q. Well, now tell us isn't the ideal brake one that 
will not lock but one that will slow down gradually until it 
comes to a complete stop? 
A. Well, that's a good brake. 
Q. Yes, sir. That's the ideal brake? 
A. If you can keep a brake that way, that's an ideal brake. 
Q. And that will stop any kindebf equipment, whether truck 
or automobile, better than if you lock them or skid? 
A. It will stop them steadier, but I don't know if it is quicker 
or not. 
Q. Providing you are on wet ground it will sto1) it quicker? 
A. I don't know. 
Q. It will stop a whole lot steadier providing you are on a 
slick surface? 
A. Well, if your wheels don't grab it will stop steadier; it 
wouldn't have a tendency to quiver. 
Q. And it wouldn't have a tendency to slide if it is slowing 
down gradually? 
A. I don't see how it would have a tendency to sway if the 
wheels were sliding or not. 
By Mr. Br~wder: All right, sir. That's aII. 
The witness stands aside. 
page 100 t Mr. Otto Finke, called as a witness in behalf of tl1e 
plaintiff, being duly sworn, testified as follows : 
• 
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DIRECT EXAMINATION 
By Mr. Radford : 
Q. Your name is Mr. Otto Finke, is it not? 
A. Otto Finke. 
Q. Otto Finke. I think you work for the Baker Engineering 
or Equipment Company? 
A. Baker Engeering and Equipment Company in Richmond. 
Q. ·what is your position there, 1\fr. Finke? 
A. Shop foreman. 
Q. Are you familiar with the Baker Trailers that are made 
there? · 
A. Yes, sir. 
Q. You all construct these trailers, do you not? 
,A.. Yes, sir. 
Q. Are you familiar with the trailers that were made in 1938? 
A. Yes, sir. 
Q. It is in evidence here, Mr. Finke, that Mr. Butler owned 
a Baker Trailer 1938 model and that he was operating with 
thata tractor, 1941 Ford tractor with that, sir; that they had 
on it B-K Booster Vacuum brakes. Are you familiar with those 
brakes and the brakes on that trailer and tractor? 
A. I am not familiar especially with those on there, but the 
same. type of brakes. In fact, most of them use almost the same 
type of brakes. 
page 101 r Q. Most of them use the same type of equipment 
and brakes? 
A. Yes, sir. 
Q. Is that a reasonably safe }?rake that is used by most of 
them? 
A. Yes, sir. 
Q. Is that a proper brake for that type of outfit, sir? 
A. Well, you can buy different brakes, makes of brakes, not 
only B-K brakes ; you have other brakes made by other manu-
facturers which is standard equipment too. 
Q. That is standard equipment? 
A. Yes, sir. 
Q. And that is a proper brake for that type of equipment? 
A. Yes, sir. 
Q. Mr. Finke, with that type of equipment, I think you have 
a lever on your steering column, or some place in your truck, 
to operate your trailer brakes, do you not? 
A. Well, on that one there you have what you call a hand 
control valve that operates the trailer brakes separ.ately from 
your tractor. 
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Q. Separate from your tractor brakes? 
A. Yes, sir. 
Q. In operating your foot brake on your tractor, that oper-
ates both your trailer and your tractor brakes, does it not? 
A. Yes, sir. 
Q. And this hand lever you speak of only operates 
page 102 ~your trailer brakes? 
A. That's right. 
Q. ·what is the purpose of that hand lever? When is that 
used and for what purpose, Mr. Finke? 
A. Well, you can use it just for operating on the trailer any 
time you want to slack up on your trailer a little bit, or either 
any time you want to park your trailer. 
Q. Parking. I see. Now with those types of brakes on there 
is any equalizer or anything required with those brakes? They 
are vacuwu brakes, are they not, sir? 
A. Yes, sir. 
Q. And .they more or less equalize th~mselves in the proper 
adjustment? 
By Mr. Browder: We think that's leading. 
By the Court : That is leading. He is testifying as an expert. 
By the Witness : 
A. They are supposed to equalize. You have a foot valve on 
the brakes, but when you apply the foot valve you put the 
brakes on on the trailer and tractor at the Harne time. 
By Mr. Radford: ( Continues examination) 
Q. I see, sir. Mr. Finke, how long have you been working 
for the Baker Equipment Company? 
A. Fourteen years. 
Q. Fourteen years. And your job has been shop foreman. 
constructing these trailers? 
page 103 ~ A. Not at that time. We have only been building 
trailers since 1933 and I have practically been fore-
man since that time. 
Q. Now, assuming for the purpose of this question, that the 
brakes on the truck were in proper adjustment, in applying 
your brakes on a trailer and a truck such as this in evidence 
here, should that trailer stop directly in line behind that truck 
01, is there any reason for them skidding, or anything of that 
sort, or jackknifing? · 
A. No; if they were properly adjusted, they should line right 
behind each other. 
Q. And they will, as a matter of fact, stop in a bend and 
stay without skidding? 
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A. Yes. 
Q. I'll ask you this question, Mr. Finke : In going around a 
left curve, if the trailer skidded or had a tendency to skid, to 
which side of the road would that trailer skid? 
By Mr. Butcher : If your Honor please, I don't think that 
that's a question that a shop foreman of a factory can answer 
any better than anybody else. 
By the Court: He is testifying as an expert. However, I 
suppose there are some questions that he isn't qualified to 
answer. 
By Mr. Bradford: That's all right. I'll withdraw the ques-
tion. 
That's all, Mr. Finke. 
page 104~ CROSS EXAMMINATION 
Q. Mr. Finke, what would happen if you had a piece of equip-
ment like that tractor and tractor unit and you didn't have 
any brakes at all on the trailer? 
A. What would happen to it? 
Q. Yes, sir. What would be the tendency and what difficulties 
woul(l you encounter in driving it? 
A. What difficulties would you encounter? You mean if you 
ha.d brakes on your tractor and none on your trailer? 
Q. Yes, sir; if you had good brakes on the tractor. 
A. ,veil, you'd have a chance of something swinging around 
on them. 
Q. Why? 
A. Because you haven't got brakes on your trailer. 
Q. Why would that be? 
A. Because it would be running wild. 
Q. In other words, the momentum that would be set up, wp.en 
you put your brakes on the tractor, the trailer would have 
nothing to do but sway? 
A. Just sway to one side. It would depend on which way 
you were coming. You say it was going down on a left turn, 
wasn't it? 
Q. Well, you go ahead and say what would happen if it was, 
a left turn, and I'll tell you what it was later. Go ahead and 
answer it. 
A. If you are going to make a left tw·n you swing 
page 105 ~to your left. When you swing to your left, that would 
really go to your right, out to your right. 
Q. To your right. So that if you were making a turn to your 
right, it would go out to your left, wouldnt' it? 




A. Go to your right? 
Q. Go just the opposite way. You said if you were going to 
make a left turn, the tendency would be to swing to the right? 
A. Yes, sir. 
Q. And conversely, if you were making a turn to the right 
a.nd were just coming out of a turn to the right, the tendency 
would be to go to the left? 
A. Yes, sir. 
Q. It would be the same tendency to go to the right on a 
left turn as it would be to go to the left on a right turn? 
A. Yes, sir. 
Q. Now, you state as an expert that if you had no brakes on 
it it would h~ve a tendency to swing? 
A. It is bound to. 
Q. Now, as an expert, if the back brakes were too heavy 
for the load, were too strong for the load, what effect would 
that have on the equipment? 
A. Well, if he is using his tractor brakes with the valve-
not the hand control valve; the other foot brakes-he should 
get the same brakage on both of them, oil the tractor and 
tJ"ailer; they should be equal. 
Q. You could set those things up so that you. could 
page 106 ~get a whole lo·t more brake on any of those wheels 
if you wanted to, couldn't you? 
A. Set them up? 
Q. You could adjust those brakes so that you could get so 
much pressure they would lock? 
A. Yoµ can lock f,lny wheels, each individual wheel on the 
trailer or tractor, and if you adjust them up too tight your 
wheel wouldn~t turn; you'll burn your brakes up. You're sup-
posed to adjust them up equal so that when they are adjusted 
they brake even. 
Q. That's true whether you have a ten-ton-load or no load 
at all? 
A. You should have the same power empty or loaded. 
Q. You still have the same amount of power on those wheels 
empty or loaded? 
A. Yes, sir. 
Q. Now, then if your truck is coming down a hill and ·you 
apply the brakes all together and you are loaded, and you got 
the proper traction loaded, then your equipment won't sway 
will it? ' 
A. No, sir ; it shouldn't. 
Q. But if you've got that same brake on the rear, it is apt to 
A. R. Butler, Jr. v. W. Carter Greenwood 93 
Otto Finke 
lock if it is unloaded, isn't it? The rear trailer wheels are apt 
to lock if you have got too much brake on there for them? 
A. You shouldn't have too much brake on them because 
they'rs supposed to brake equal when you apply that foot 
valve. 
page 107 r Q. You mean to say it doesn't make the slightest 
bit of difference whether loaded or empty? 
A. You have got the same braking power, but, in other words, 
when you are empty it would be a little quicker. You have got 
more power unloaded than when it is loaded because you have 
got more load there to stop. 
Q. That's true. But unloaded, with the same brake that you 
use that would operate all right loaded, it would have a ten-
dency to grab, wouldn't it? · 
A. It shouldn't have it; it should have the same effect on the 
load when loaded or empty. 
Q. Do you mean to say if you adjusted a set of brakes to hold 
a tractor with fifty tons of material on it, you adjusted it for 
that, that those brakes would not have a tendency to grab if 
you took every bit of that load off? 
A. You could peddle that thing any way you want to; you 
don't have to put it all on at one time. · 
Q. They are all hooked together, aren't they? 
A. Yes, sir. 
Q .. When you apply the foot brake that goes into the tractor 
and the trailer wheels, doesn't it? 
A. Yes, sir. 
Q. Let me ask you this thing: W 01;1.ld it make any difference 
if when you happened to apply those brakes that those rear 
wheels were completely off the ground? · 
A. And you applied the brakes? 
Q. On the wheels on the tractor and trailer at the 
page 108 ~same time coming downhill with a lot of momentum; 
and you applied those brakes, and just as you did it 
your rear wheels were up in the air, would they stop? 
A. You wouldn't be up in the air? 
Q. Well, suppose they were up there? 
A. How are they going to get up there? 
Q. Just assume it hit a bump or bounced in the air. 
A. They'd lock in the air. 
Q. They'd lock in the air, wouldn't they? 
A. Sure. 
Q. Your tractor wheels would not lock? 
A. Sure, they should lock with the .tractor, the same thing. 
That wouldn't have no effect on it. 
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Q. Do you mean to say that in stopping a vehicle you fix a 
brake so that they will loek or just fix them any way? 
A. It's the way you peddle it; you can throw your foot down 
and make them grab. 
Q. You say it doesn't make the slightest bit of difference 
whether you are loaded or unloaded? 
A. Not on the power of the brakes. You get the same thing 
loaded or unloaded. 
By Mr. Browder: That's all, sir. All right. 
The witness stands aside. 
NOTE: ( At this point Court adjourned for lunch from 1 :00 
o'clock p. m. to 2 :00 o'clock p. m.) 
page 109r AFTERNOON SESSION 
By Mr. Browder: May it please your Honor, we have at 
this time Dr. Butterworth from Richmond who would like to 
get back home, and counsel for the plaintiff have very kindly 
consented to our putting him on at this time out of turn. 
By the Court : All ~ight. 
Dr. Butterworth, called as a witness in behalf of the defend-
ant, being duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Browder: 
Q. Will you state your name please, sir? 
A. R. D. Butterworth. 
Q. And your profession? 
A. Orthopedic surgeon. 
Q. "\Vb.ere are you practicing, Dr. Butterworth? 
A. In Richmond. 
Q. You specialize in orthopedic work? 
A. Yes, sir. 
Q. Just what is the nature of orthopedic work, in case we 
all don't understand it? 
A. That is bone and joint work; anything pertaining to bone 
and joint work; fractures, sprains, and so forth. 
Q. Will you tell us something of your education 
Dr.? ' 
page 110 r A. All right. 
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Q. And what medical schools you attended? 
A. I attended the Medical College of Vriginia; graduated 
in '31; spent about four years in the hospital as an interne and 
have been practicing since '34. 
Q. ·with whom do you associate in Richmond? 
A. Dr. H. P. Moore. 
Q. Is he likewise a specialist in orthopedic surgery? 
A. Yes, sir. 
Q. Dr. Butterworth, did you have occasion sometime fol-
lowing the 26th of December, 1940-that is, this past Decem-
ber-to have Mr. '1V. Carter Greenwood under your professional 
care? 
A. Yes, sir ; he was admitted to the Johnston-Willis Hos-
pital under our care on December 29th, 1940. 
Q. What history had you received as to the nature of his 
injuries? 
A. He had been in an automobile accident on December 26th, 
and at that time he hall injured his chest, his left lmee, had 
s~veral cuts about his face, and had been knocked unconcious 
for a varying time-we didn't know exactly for what length 
of time. He had been taken to the hospital in Bedford and 
given first aid and treatment up until the time he was admitted 
to the hospital in Richmond. I think he was hurt on the 26th 
and admitted there on the 29th. 
Q. Now, did you find any evidence of a blow on the 
head? 
l)age 111 ~ A. At that time; yes. He had several cuts about 
his face and forehead. 
Q. Looking at him, Dr., from where you sit, is this the cut 
tlmt you found at that time ( Indicating) ? 
A. That's one of them. There is· anothe1· one down here 
(Indicating) on his chin. 
Q. For the purpose of the record, that is the left eyebrow 
and forehead. Another one here (Indicating) ? 
A. On his chin. 
. . Q. Down here (Indicating) ? 
A. Yes. 
Q. Now, were X-rays taken? 
A~ Yes, sir . 
. Q. What did they reYeal with regard to any broken bones? 
A. He had a fracture of the fourth and fifth rib on the right 
side, and he had a comminuted or shattered fracture of his left 
lmeecap. 
Q. Was he complaining of anything else? 
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A." Yes, sir; he ·had a right badly swollen elbow. That was 
X-rayed; it did not show any fractures. And his spine w~s X-
rayed from about the lower })art of his neck down to the small 
of his back; and that clid not show any fractures except the 
fractured rib. 
Q. Was he complaining of any discomfort in the region of 
his spine that was X-rayed? 
A. Yes, sir; complaining of a lot of pain in the lower part 
of his neck. 
page 112 ~ Q. Of his neck? 
A. And of his chest; yes, sir. 
Q. Now, how long has he been under your care and what 
treatment did you give him? 
A. Well, these cuts about his face had all been taken care 
of and the first aid treatment had been given. When we :first 
saw him he had this cut on his knee, which we had to wait for 
to heal before we operated and sewed his kneecap back together. 
This kneecap was shattered and it had to be brought togther 
by an operation. And he was kept in the hospital there until 
January 27th following his operation. 
Q. Now, you spoke of is kneecap being shattered. Do you 
mean by that, that the bones were in fragments, or what do you 
mean? 
A. The bones in several fragments; only one bone-and they 
were separated, widely separated. 
Q: Now, after you reduced that by an operation, what was 
done then? Was anything done to immobilize·the left leg? 
A. A cast was kept on about eight weeks. 
Q. What kind of a cast was that? 
A. A cast running from his groin down to his ankle. 
Q. That would keep his left leg stiff for approximately how 
long? 
A. Eight weeks. 
Q. · When that was removed, Dr., was he able to walk at that 
time? 
A. No, sir. It took him approximately four or :five 
page 113 ~weeks · before he could walk without crutches, and 
then he used a cane for some little time; I don't know 
exactly how long. 
Q. Was his knee-was that because his leg was stiff when 
you took it out of the cast? 
A. It was because it was stiff and the muscles had atrophied 
from being in the cast. 
Q. What do you mean by "atrophied?" 
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A. When a muscle loses its nimbleness; becomes stiff from 
disuse. 
Q. Will that ever come back, Dr.? 
A. That will not·completely come back. 
Q. About the pain about the ribs. Did they get all right 
without any complications? . 
A. I think that aches him occasionally now; but I don't 
think it will bother him. 
Q. He doesn't make a great deal of complaint about his rib 
any more. How about his arm and shoulder? 
A. ·His arm seems to be all right, but he still has some ache 
about the base of his neck, some pain now. 
Q. Will you tell us about the knee? What complaints he 
makes and what the physical symptoms are that you are able 
to observe? 
A. Well, he tires more quickly in that knee and during any 
wet, cold weather he will have considerable pain and ache. 
Now there is som~ limitation of motion in that lmee; he can't 
compl~tely flex that leg yet, and if we examine the knee at 
the present time we see scar of the operation on the 
page 114 ~inside of leg about six inches. 
Q. Well, now, has there been any deformity in 
that kneecap or knee joint; that is, is that lmee any different 
from the other one .or just from the way it was originally? 
A. Yes. 
Q. What do you mean by that? 
A. Of course the scar is there, and then his kneecap is 
larger and it doesn't mold in perfectly as it did before. 
Q. It doesn't flt into the socket as it did originally? 
A. No, sir. 
Q. Mr. Greenwood, will you let the Dr. show what he means 
by that? Dr., will you step down and show the gentlemen. of 
the jury just what you mean? ( Mr. Greenwood and the wit-
ness approach the jury box.) ( Mr. Greenwood bared his left 
leg to reveal the extent of his injury.) 
A. Now, Mr. Greenwood, pull your right trouser up above 
your knee too. (Witness did so.) Now, I think you can see 
the muscle in this leg is larger than that one (Indicating), and 
that this kneecap is considerably wider than that one ( Indicat-
ing). Although that one is working very good, it still isn't 
a normal kneecap in that leg. See that? Now, bend this one 
(Indicating). That's the difference in the width and it shows 
lte's still gotten a little irritation there. I think those muscles 
that are atrophied will come back some ; but I don't believe he 
will ever have a perfectly normal kneecap or perfect kneecap. 
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Q. Was this cut when you saw it? (Indicating) 
· A. That's the operation. These were the cuts on 
page 115 ~top here (Indicating) , those blue spots on top here 
. on this side where it was struck. 
Q. All right. '\Vhile he is u11 here before the jury, of course 
will you point out the scars on his face? 
A. There is one scar under here (Indicating) , and this is 
the long scar (Indicating) which is a rather broad scar. 
Q. Does that scar go all the way through his eyebrow and 
lid? 
A. Yes, sir; all the way through the lid and it caused just a 
little bump there. 
Q. All right, sir. (Witness resumed seat in the witness box.) 
Dr., what effect does the injury he had to that knee, what effect 
will it probably have on him in the future, if any? 
A. vVell, I believe that knee will always be weaker and will 
probably also give him some trouble, and would be more prone-
in fact, I really think it will really develop an arthritis in that 
knee following an injury to a kneecap like that. That doesn't 
mean that the knee will become stiff or anything like that; but 
it will form some spurs under that as he uses it. 
Q. Is he still complaining. of pain in that knee? 
A. He has pain in that knee at times. Of course, he has some 
aching any time he uses it a great deal. 
Q. And is that a natural symptom after seven months of an 
accident? 
A. That's: a natural symptom to follow a comminuted 
fracture like that. 
. Q. And I believe you said he had some slight lim.-
1,.:tge 116 ~itation of motion in the knee at this time? 
A. Some; slight . 
. · Q. Do you feel that it will clear up any better than it has? 
A. I don't know whether that will or not. He's been about 
seven months now. 
Q. vVhat did you diagnose the condition he Mmplained of in 
the neck as? 
A. That's rather a severe sprain at the base of his neck. 
Of course in that area he was complaining of it is almost im-
possible to get perfect x-rays because the shoulders and ribs 
and bodies, vertebrae bodies overlap, and he might have a 
slight fracture in there, but I wouldn't swear to it. We made a 
diagnosis of a bad sprain in his neck. 
Q. And he still complains of pain in that region? 
A. Yes, sir. 
Q. Dr., if it were shown in evidence, it is shown in evidence 
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-and I might state to the Court that we expect to show it-
that this accident occurred about 6 :30 in the evening, and that 
Mr. Greenwood was in a ·semi-comatose condition for a period 
of about four hours following the accident and began to regain 
consciousness around 10 :00 or 11 :00 o'clock that night, what, 
in your opinion, would that condition indicate? 
A. ,vell, now, that would indicate that he had some brain 
injury. Now, whether that would be a diagnosis of cerebral 
concussion or more than that depends on how he reacted there-
after. 
page 117~ By 1\fr. Radford: Your Honor, I just want to make 
this point : I was talking to counsel about this de-
fendant and we know he was taken to the hospital and treated 
by Dr. Hartwell afterwards; and I think it is proper that Dr. 
Hartwell testify to his condition from that time and so forth, 
and not this doctor who treated him several days after the 
accident. 
By the Court : This .is a hypothetical question. He is asking 
him this question as an expert. · 
By Mr. Radford: ,v en, I think this, your Honor: I think 
that should be confined to Dr. Hartwell who actually treated 
him at that time. As I remember your expert witness rule, that 
doesn't do away with your better evidence rule. And I thin~ 
that where a doctor treated him and saw him at that time, 
then it is not proper that some other doctor who has never 
seen him in that condition, who is not a brain specialist, that 
the doctor who treated him should testify to those things ana. 
not some other doctor. 
By the Court : Of course yon may always put on an expert 
and ask him a hypothetical question. The value of the answer 
depends on whether the facts can support the questions after-. 
wards adduced. 
By Mr. Radford: Exception noted. 
page 118 ~ By Mr. Browder : Yes, sir; I can show the Court 
-we'll either put that evidence on; we intend to 
pu~ it on. 
By the Court : If you fail to prove that he was unconscious 
for hours or for two hours-
By Mr. Browder: If we fail to prove that we will ask the 
Court to tell the jury to disregard that answer. 
By Mr. Browder: ( Continues examination) 
Q. Well, then, do I understand, in your opinion, that it would 
indicate some brain injury? 
A. Yes, sir. 
Q. Now, Dr. Butterworth, a person having a brain injury 
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such as described here, would it be a usual or an unusual symp-
tom for him over a period of two or three days following the 
accident to be confused as to his recollections of what occurred 
during that time? 
A. I would say that it would not be unusual. I wouldn't say 
it would be usual, but it would not be unusual. 
Q. Will you elaborate on that? Tell us what you mean. 
A. Well, I can say this : That in a lot of cases we see with 
head injuries, it is almost impossible for us to tell exactly 
when they will be perfectly clear even from talking to them. 
Q: Well, now, do you mean by that-or let me ask it of you 
this way: Would ~t be common or uncommon, or a usual symp-
. tom if a person appeared to be rational at that time 
page 119 }and yet is confused as to what occurred during that 
time? 
A. That wouldn't be uncommon; no, sir. 
Q. I understood you to say that. Now, Dr., one other point 
What effect, if any, would the use of hypodermics during that 
period of time to relieve pain have upon the patient? 
A. Well, any type of sedative on any patient particularly 
the one that's had a head injury tends to keep him confused 
a little bit. 
Q. All right. Excuse me, Dr. Butterworth. Will you tell us 
the amount of your bill, sir? 
A. My bill is $300.00. 
Q. Did you bring the x-rays with you? You didn't take them, 
did you, Dr.? 
A. Yes; I have some I took and I have some they took in 
the hospital. 
Q. I wonder if you would show those to us; could you? 
A. Yes, sir. There is a picture taken on his admission to the 
hospital (Indicating); that's one view. And there is the other 
(Indicating). Those are of the kneecap. And there is a picture 
taken after he was operated on (Indicating). I have taken a 
few afterwards on the 6th, and these are some pictures taken 
on March 14th at the office (Indicating). 
Q. Dr., to be perfectly frank with you, they don't mean 
much to me. Can you point out anything. on them to the jury 
that you haven't already testified to? 
A. I don't know; the lights are 'right bad to show these 
negatives. These are only negatives. But you might 
page 120 }be. able t? see if you hold them up to the light. Now, 
this was the broken lmeecap (Indicating) to start 
with. You see, there are several pieces. 
Q. Which part is broken, Dr. ; I can't see it. 
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A. All up here (Indicating) ; that's the kneecap. This is the 
normal lmee (Indicating), and that's the two pieces broken 
up there (Indicating). 
Q. Is this the socket (Indicating) ? 
A. That's where it rides in on the kneecap; that's right. 
Now, this is after it had been brought back together (Indicat-
ing) . It is impossible to bring them back perfectly smooth, but 
these ends ( Indicating ) are ducked down. But you can't bring 
it back perfectly together when there are several pieces broken 
like that. It has smoothed out to that effect (Indicating), but 
there are still a lot of cracks through there. But there is a 
knee bone healing that together. These little pieces up here 
(Indicating) will all be incorporated in time. 
Q. ·What are they doing now; floating around? 
A. No; they are held in the joint. This .slight mark in here 
(Indicating) is the tendon, and that bone (Indicating) is rid-
ing over on top of this bone there (Indicating) . 
Q. I see. What is this (Indicating)? 
A. That was the picture taken right straight through the 
knee. That shows the crack. This is a different view. You take 
two views on all of these; sometimes four. But those two can 
remain with you. 
Q. Well, then I take it that the cap now does not 
page 121 ~:fit smoothly? 
A. It is not perfect. 
Q. But that it will get better as it wears? 
A. It will get better. • 
By Mr. Browder : All I.light, sir; I am through. 
CROSS EXAMINATION · 
By Mr. Radford: 
Q. Dr., as I understand it,, there was no injury to the knee 
or to the lmee joint itself, was there? It was only to the knee-
ca,p? 
A. The kneecap makes up part of the joint; but this part 
down here (Indicating) was not bothered at all. 
Q. That was perfectly all right? 
A. Yes, sir. 
Q. Now, the only part that was bothered was this little cap 
on top (Indicating) , and that was broken in one or two places? 
A. Yes, sir; that is simply one solid bone there. 
Q. And does that work on top of this joint or does it work 
between the two joints? 
~ No, sir. It works-if you can see this-this kind of white 
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line (Indicating) running here; it is in that; and that acts 
somewhat like a pulley for a rope to run around the corner to 
keep the rope from being cut in two. 
Q. All the action of that cap is to keep the tendons 
page 122 ~from pulling on those bones there? 
. A. And kind of strengthens the knee joint. 
Q. It puts the pressure on the joint? 
A. Yes, sir. · 
. Q. And that is the function of the kneecap? 
A. Yes, sir. 
Q. And that works backwards and forwards on a kind of 
pivot there? 
A. Yes, sir. 
Q. Then, now where is the picture of the one that was recent-
ly taken? 
A. This is the one (Indicating) after he was sewn together 
there. 
Q. Now, it's been smoothed out and those bones have been 
brought back together there (Indicating) ? 
A. There is the last one I have (Indicating) ; and that was 
one that was taken two or three months ago, but you see it's 
smoothened under here (Indicating) . 
Q. Th~t's smootheµed out there, and in time it will smoothen 
out a little more? 
A. Yes, sir. I just told him it was a view that would take a 
special light to see that, but I don't think that would help any. 
Q. You say when he was admitted to the Johnston-Willis 
Hospital he had a fourth and fifth rib broken, and that has 
healed and is perfectly all right now? 
A. I think it will get perfectly all right; he may 
page 123 ~have a little discomfort but that will be perfectly 
illri~ . 
Q. That will get perfectly all right? 
A. Yes, sir. 
Q. And his elbow has gotten perfectly all right; no trouble 
with that at all? . 
A. He may have. Any of these injuries may give him a little 
aching for a time, but I believe they will clear up. 
Q. And there will be no permanent injury from those? 
A. No, sir. 
Q. And you say, Dr., you took x-rays of the spine and you 
found no fractures t]).ere whatsoever, did you? 
A. Did not find any fractures of the spine on x-ray; no, sir. 
Q. Did you take any x-rays of his head, Dr. ; of his skull? 
A. No, sir. 
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· Q. Then when he was admitted three days later he was not 
complaining of any head injuries or anyth~g >9f that sort, 
was he? ;.;. · · 
A. He didn't have any symptoms that wouid./you might say, 
justify an x-ray of the skull at that time. · 
Q. You talked to him and saw him on the 29th? 
A. I am not positive that I saw him that day; but I saw him 
a.bout that time. 
Q . .And there was no injury to his head at that time that 
would indicate to you that it was necessary, or even the remo-
test possibility, of taking anx-ray of his skull for 
page 124 ~any fractures there, was there? 
A. No, sir. I might state that an occasional frac-
ture line in the skull, unless it is a depression, it doesn't 
require any treatment other than a concussion. 
Q. -There was no indication at that time of any concussion 
to you, ·was there, Dr.? 
A. No, sir. 
· Q. And he was perfectly rational so far as his head was 
concerned? 
A. When I first saw him, yes, sir. 
, Q. And that was after he had been moved from here to 
Richmond. I assume he was taken in an ambulance, was he not? 
. A. I believe so ; I am not positive on that score. 
Q . .And you stated, Dr., that after a person had had a head 
injury, or concussion-admitting for the purpose of the ques-
tions now that he did have a concussion, and that he was in 
a semi-comatose state for four or five hours-assuming that tQ 
be true, that condition would not carry over for a very long 
time after that, would it? I mean, by the next day if you talked 
to that person and he was perfectly rational, remembered. things 
and details of things, recalled old friends that he had known 
five or six years ago, and things of that sort, and business 
details; would you say then that he had entirely recovered his 
rationality? 
A. Of course I think all these hypothetical questions are 
hard to answer because I didn't see the patient, and I think 
that the doctor who saw him would be much better to answer 
that. 
page 125 ~ Q. That'.s the reason I made my objection at the 
time, Dr. But assuming that is so, Dr., what do you 
think? 
A. We find it most difficult to determine exactly when a 
person is perfectly rational, if they have had a head injury 
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particularly. They may talk perfectly rational one time and _ 
then again they may not. 
Q. While they are talking rational, they are rational, are 
they not? 
A. Not always. I have seen a person give a detailed descrip-
tion of an accident, in detail, everything, and about three to 
four days later they seemed to come to and they don't know 
where they are and they don't rerhember a single thing that's 
happened since about five minutes before the accident. I have 
seen that happen. Brain injuries can do almost anything, and 
I wouldn't like to speculate on what they .could do. 
Q. You couldn't say what they could not or could do? 
A. No, sir. 
Q. And then you wouldn't say whether he'd remember or 
would not remember? 
· A. No, sir. 
Q. Later, if he talked to somebody later that night, about 
12 :00 o'clock that night and remembered that part of it, and 
one or two days after the accident he talked to a person and 
went into certain business details and everything, and was 
apparently as rational as he could be, would you say then that 
he had regained his memory and that everything had come 
back to him at that time? 
page 126 ~ A. I would· say so if he stayed that way from then 
along. 
Q. Let me ask you this question then, Dr.: After Mr. 
Greenwood came to the hospital, Johnston-Willis Hospital, 
you said when he came ~here there was nothing to indicate to 
you that he wasn't rational. Then there was nothing to indicate 
that there was any severe fracture to his head? Did not Mr. 
Greenwood appear to you to be rational then, and didn't he 
continue to be rational? 
A. When I first saw him, yes. 
Q. Didn't he continue to be rational from then on? 
A. Yes, sir. 
Q. He did? 
A.· Yes, sir. 
By Mr. Radford: That's all, Dr. 
RE-DIRECT EXAMINATION 
By Mr. Browder: 
Q. Wait a minute, doctor. Let me ask you one more ques• 
tion. Can you tell us whether the condition of that knee is such 
that it would bother a man who was required in his work to 
stoop and kneel and bend over? 
A. R. Butler, Jr. v. W. Carter Greenwood 105 
R. D. Butte,rworth 
. A. I think a knee that's been injured like that .would bother 
a man in most any type of work except probably office work. 
I'll answer that that way. 
Q. Is it of such a nature that as having to press hard on 
· anything with that foot like the brake of a tractor, 
page 127 ~or something of that kind, would that be inclined 
to hurt him or would his knee be too weak to do that 
kind of work? 
A. I don't think it would do the knee any damage to do 
that kind of work; it may be uncomfortable. 
Q. It would be natural to be painful and uncomfortable to 
hi ' . m. 
A. Yes, sir. 
RE-CROSS EXAMINATION 
By Mr. Radford: 
Q. You stated that knee would be inclined to get better? 
A. It would improve, but I think he would always have some 
disability. 
Q. In that connection you spoke of the muscles of the leg 
atrophying? 
A. By disuse and fever in the knee, and favoring it. 
Q. By the proper exercise of those muscles will not those 
muscles regain their use? 
A. They will regain their tone provided he doesn't have 
enough discomfort to make him favor that knee. . 
Q. Well, now if he follows the correct procedure and practice 
under a doctor's orders, and sq forth, wouldn't the correct 
exercises, wouldn't those muscles regain their normal use? 
A. I believe you could take him, and disregarding every-
thing else, you could build his muscles up. 
RE-RE-DIRECT EXAMINATION 
By Mr. Browder: 
Q. "'1lat do you mean by "disregarding everything 
else? 
page 128 ~ A. Most people have to make a living, and as they 
. walk along they are taking exercise. In a natural 
days· work they will favor that knee that is somewhat painful 
and don't know it. They will favor it some, and they will get 
tired and limp on it. In that case you can see it is hard to 
develop; but it he's going to favor that knee, the muscles are 
going back down. Whether they will stay up or not, I don't 
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know. But I think it depends on the amount of discomfort 
he has in that lmee; which is all somewhat speculative. 
Q. Did you state the day in which the cast was put on? 
A. It was put on the same day we operated. As I remember, 
that was on the 2nd of January. 
Q. That was one week after the accident, wasn't it? 
A. Yes, sk 
By Mr. Browder: All right, sir. Thank you. 
The witness stands aside. 
By Mr. Radford: Your Honor, I think we have a matter at 
this time that we'd probably like to take up in chambers in 
order to get rid of it, sir. 
By the Court: All right. Let the jury be at ease. 
page 129 ~ (IN CHAMBERS) 
By Mr. Radford: Your Honor, as Mr. Bonnie Carr was 
previously put on the stand and certain questions were asked 
him and ·objections were made by counsel for the defendant, 
and were sustained by the Court-I understand since then that 
the Court has ruled that it still further sustains that objection. 
At that time you kept it under reservation, but now you are 
completely sustaining that objection. In order to complete the 
record, I would like to ask leave of the Court to examine Mr. 
Carr in chambers out of the presence of the jury so that we can 
preserve his testimony. 
By the Court: Mr. Radford, I understand that he was going 
to testify to some other matters. If there is no objection to the 
other matters, you might just examine him on this particular 
point. 
By Mr. Radford : That's right, sir. There are two things 
that we intend to show by Mr. Carr which will be borne out 
by his testimony; and I think it is stipulated and agreed by 
counsel here that the distance from the scene of the accident 
to the place where Mr. Carr will testify that he passed this 
car was around a thousand feet. 
By Mr. Butcher : I think the stipulation is from 
p&ge 130 ~the western end of the bridge to the western gouge 
mark in the northern half of the highway. was 1,032 
feet. 
By l\I~. Raford: That is correct, sir. 
EXAMINATION OF MR. BONNIE CARR 
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By Mr. Radford: 
Q .. As I understand your testimony, Mr. Carr, and in order 
to better carry out my line of thought, I am going to retrace 
what you said before in the Courtroom. I will just carry you 
back a little. As I tmderstood your testimony, Mr. Carr, there 
was a straightaway before you got to the curves starting down 
Little Otter Hill? · 
A. Yes, sir. 
Q. And in that straightaway you noticed the truck driven 
by Mr. Tomlin following behind you? 
A. Yes, sir. 
By Mr. Browder: (Interposing) I think he said he noticed a 
truck. 
By Mr. Radford : ( Continues examination) 
Q. Are you familiar with the truck that was driven by Mr. 
Tomlin? 
A. Yes, sir. 
Q. Can you state whether or not, if you recall, that that was 
the truck driven by Mr. Tomlin behind you? 
A. Yes, sir; it was. 
Q. Mr. Carr, after noticing this truck behind you 
page 131 ~in that straightaway just west of where these curves 
start going down the hill to Little Otter until you 
passed a car near the bottom of that hill, did any other care 
coming from the east pass you? 
· A. No, sir. 
Q. ·wm you explain to the Court just where it was that 
you passed this car that you met near the bottom of this hill? 
A. It was somewhere in the neighborhood of 50 or 60 feet 
of the bridge ; on this side of the bridge that I met the car. 
Q. You said this car met you this side of the bridge. You 
mean west? 
A. West; yes, sir. The other side would be east. 
Q. Just what occurred when you met this car? 
A. This car looked as it was coming all the way across the 
white line; all the way across the road. I swung over on the 
shoulder of the road. And my foot was just laying against the 
brakes and I applied them a little freely to slow them down, 
and my truck was ove1· th'e edge of the road. 
Q. Did you get off the hard surface? 
A. The right hand side wheels was off the hard surface. 
Q. What do you mean by he was over the white line? 
A. A.cross the white line that runs up and down the road; 
tliat's what I mean by that. 
Q. And he crossed over to your side of the road? 
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A. Yes. 
Q. What kind of a car was that; could you tell, 
Mr. Carr? 
page 132 ~ A. The only thing I know, it was a black Ford. 
Q. A black Ford? 
A. Yes. . 
Q. You couldn't tell anything further than that? . 
A. Not hardly; no, sir. 
Q. Could you tell anything about the speed of th~t car at 
that time? 
A. I would say it was running somewhere around the neigh-
borhood of 30, 35 miles an hour; probably 40. 
Q. It was hard for you to tell? 
A. Yes, sir; it's hard to tell when they are coming up to 
meeting you. 
By Mr. Browder: (Interposing) We have no objection of 
that going before the jury, if you want that before the jury 
about the speed. We don't object to that. I didn't mean to in-
terrupt you. 
By Mr. Radford: I don't think we can show one part of it 
without showing it all. That would be my reaction to it. 
Q. Mr. Carr, after you had gone across the bridge, did you 
later pass any other cars then? 
A. Not as I recollect. 
Q. You don't recall passing any? 
A. I don't recall passing any more. Of course, I could have; 
but I don't recall passing any more. 
Q. Now, after you cross that bridge you go around several 
curves and then you go up an incline going up to a, 
page 133 ~filling station near the top of that hill? 
A. Yes, sir. 
Q. Somewhere on that incline did a car overtake you? 
A. Yes, sir; that's where the car overtaken me. 
Q. What occurred when that car overtook you? 
A. That car overtook me on the line and the guy blew his 
b.orn; and I kind of slowed down because I didn't see anybody 
there. ~ thought probably something on the truck happened; 
maybe the tail could have come down, but I didn't see it. But 
the man that was on the right side, I noticed in the mirror 
when he was right at me-the lights shining against the side 
of the truck. He was ·approaching, so I applied my brakes and 
stopped. The guy stopped against me and said, "Your partner 
behind you has had an accident across Little Otter and ·wants 
you to come back." I thanked him, pulled around and in the 
filling station, and went back. 
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Q. And you are familiar with the curve and the scene of 
where this accident took place? 
A. Yes, sir. 
Q. Mr. Carr, when you got back there, what was the 
position of the car and truck as you remember it, sir? 
By Mr. Butcher: (Interposing) May I interrupt you? I think 
this is perfectly good evidence to put before the jury, if you 
want to. 
By Mr. Radford: I want it all put before· the jury. 
pa.ge 134} By Mr. Butcher: I want it understood that we are 
not objecting to that part, your Honor. 
By Mr. Radford : In other words, the only objection that I 
can see that you could make was the one that you have already 
objected to. 
By Mr. Butcher: That's right, sir. From now on everything 
he saw at the accident I think is perfectly admissible. 
By Mr. Radford: I want to make this motion, if I may, and 
then he can state his objection. I, at this time, move the Court 
to allow this evidence to go before the jury on two grounds. 
First, it has been stated that Mr. Carr was five or six, or seven 
hundred feet in front of the truck that was following him-
which was involved in the accident-which was driven by 
Tomlin. That' after he saw this truck behind him in the 
straightaway just west of the scene of the accident, he did not 
pass any other cars except this car at the bottom of the hill; 
and that he identified this car as being a black Ford automo-
bile. That this car was driving to the left of the· center of the 
road, and was driving in a reckless manner-that is, at a point 
around 975, roughly, east of the scene of the accident. That 
this car was traveling in a westerly direction; and also, in 
tying that up, Mr. Tomlin testified this morning that 
page 185 }after he saw this truck, had overtaken this truck 
in front of him, and recognized it as being the truck 
which he was following, that after that time he did not pass 
any other cars or meet any cars except the one he had a wrecJ:t 
with. 
I think that is proper evidence to go before that jury to 
show the manner in which Mr. Greenwwood was operating his 
car just prior to the time of the accident in which we are 
claiming that he was driving to the left of the center of the 
road at that time; that this evidence corroborates and bears 
out the statement made by Mr. Tomlin as to how this accident 
happened. 
I now move the Court that the Court allow this evidence 
to go before the jury. 
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By Mr. Butcher: Counsel for the defendant, Mr. Greenwood, 
object to permitting the jury to consider any testimony given 
hy this witness Carr as to what he saw down near the light and 
on the bridge ; and what he saw with respect to the operation 
of a car at that point, and where the car was on the highway 
or to its speed. 
By the Court : Obtection sustained. 
By Mr. Radford : We note an exception. 
By the. Court: Do you gentlemen want to examine him on 
that particular line? 
page 136 ~ By Mr. Butcher: I would just like to ask him a 
few questions. 
Q. I understood you to say on the stand this morning that 
when this red light stopped the truck following you driven 
by Mr. Tomlin, that for some time you lost sight of him. When 
you went through the green light and he had to stop for the 
red, you were out of sight of each other for a while? 
A. For a while around that bend there. 
Q. And, as I understand, at 6 :30 the 26th of December it was 
completely dark at that time? 
A. Yes, sir. 
Q. And the next thing you saw of a car following you, you 
saw the front lights and trailer lights of a car? That is correct, 
is it not? 
A. Yes, sir. . 
Q. How many of these curves are there going down from the 
top of the hill to the Little Otter Road? 
A. There are five . of them after you start the first one up 
there. · 
Q. That's what I mean. There are certain times going around 
those ~urves when you're bound to lose sight of them again. 
A. Well, I told the Court he wasn't close enough to me to 
see my lights, and I couldn't see llim after we left the bends. 
Q. You went right to the scene of the accident, did you not? 
A. Yes, sir. 
page 137~ Q. How many curves are there between the scene· 
of the accident and the Little Otter River? 
A. There is three. 
Q. They are reverse curves, are they not? 
A. Yes, sir. 
By Mr. Butcher: That's all 
By Mr. Radford: 
Q. Mr. Carr, in that connection I'd like to ask you these 
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questions : After you had gone down Little Otter Hill and 
tJ1is car had overtaken you, you went up to the :filling station 
and turned around and came back to the scene of the accident? 
A. Yes, sir. 
Q. Did any other truck with trailer lights, or any other 
truck similar to this one with trailer lights, pass you before 
you got to the filling station and turned around? 
A. No, sir. 
Q. ·when you turned a1·ound and started back to the 
scene of the accident, did you pass any other trucks with 
trailer lights or anything of that sort on the way back? 
.A. I did not. 
By Mr. Butcher: 
Q. Mr. Tomlin testified that about a minute or two after 
it happened, some car came along and picked up Mr. Green-
wood and took him to the hospital in Bedford. That car didn't 
pass you, did it? 
page 138 r A. It might, could have, but I didn't recognize it. 
It's possible that one could. 
Q. If it did and was a Ford, it could have been him that you 
met down at the bridge instead of Mr. Greenwood? 
A. I don't see where it could. 
Q. ·why not? 
A. (No answer by the witness.) 
By Mr. Bradford : 
Q. Was the Ford that you passed there at the bridge a late 
model car or not; could you tell? 
Q. What do you mean by a late model car, Mr. Carr? 
A. Well, it was somewhere between a '35 and '39 model. 
Q. Between a '35 and a '39 model? 
A. It was none of those old cars. It didn't stand up high. 
You can tell them when you meet an old model car. 
Q. How can you tell them? 
A. There's a difference in the top of the car; there's a differ-, 
in the height of the lights too. 
By Mr. Radford : I see. 
NOTE : ( The jury returned to their seats in the Courtroom.) 
By lir. Radford: I guess th~ record will show that I note an 
exception to the Court's ruling. 
J)age 139 r By the Court Yes, sir. 
MR. SHERMAN BUTLER, called as a witness in. behalf of 
the plaintiff, being duly sworn, testified as follows: 
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DIRECT EXAMINATION 
By Mr. Lowry 
Q. Mr. Butler, where do you live? 
A. Carrsville, Virginia. 
Q. Are you any kin to Mr. A. R. Butler here? 
A. No, sir. 
Q. For whom did you work in December 1940? 
A. For A. R. Butler. 
Q. What was your business, Mr. Butler? 
A. Truck driving. 
Q. On December 26 of 1940, tell the Court and jury whether 
or not you had occasiQn to carry a load of lumber from Frank-
lin, Virginia to Radford, Virginia? 
A. Yes, sir; I took a load from Franklin to Radford; come 
back from Radford on the 26th. 
Q. What other drivers did Mr. Butler have who hauled lum-
ber to Radford on that day? 
A. That day? Mr. Tomlin and Mr. B. H. Carr. 
Q. Do you know what time you all left Radford coming 
back? 
A. They left ahead of me, Carr and Tomlin did. I don't 
know; about thirty minutes, or something like that, ahead of 
me. I wasn't quite unloaded when they left. 
page 40~ Q. You came on in about thirty minutes later. Now, 
Mr. Butler, tell the jury ";hether or not you came 
upon a wreck on the road in wliich Mr. Tomlin was involved. 
A. Yes, sir. About 10 minutes to 7 :00, I reckon, I got there; 
it was just about a quarter to 7 :00, when I came through Bed-
ford. 
Q. Where was that wreck there, Mr. Butler? 
A. Down the road about a couple of miles at a place I 
think is Little Otter. I think that's the name of it. 
Q. When you got to that point tell the jury where you saw 
Mr. Tomlin's truck and trailer? 
A. On the side of the road headed east towards Lynchburg. 
IR that east? 
Q. That's right. 
A. With the tractor part sitting off the hard surface and the 
back end of the trailer was sitting on the hard surface kind of 
a little angle shape. 
Q. You, of couse, didn't see the wreck. didn't know anything 
about it until you got there? 
A. No; I just saw the flares sitting there just before I got 
there. · 
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Q. Where was the Greenwood car? 
A. That was on my left going down sitting with a little bit 
of an angle back towards the east. The front end of it was sit-
ting at a 45 degree angle, you might say, across the white line. 
All the wheels were on the hard surface and the front wheel 
was just about on the white line and the bumper 
page 141 ~and grille stuff was just over the w1iite line. 
Q. You say it was sitting at an angle of about 45 
degrees? 
A. Yes, sir. . .. 
Q. And more facing towards the east, Lynchburg, than to-
wards Bedford? 
A. That's right. 
Q. Had Mr. Greenwood been removed at the time you got 
there? 
A. Yes, sir ; he had been remov~d. 
Q. Was Mr. Tomlin there when you got there? 
A. Yes, sir; he was still there. 
By Mr. Lowry: Take the witness. 
CROSS EXAMINATION 
By Mr. Browder No questions. Thank you. 
By Mr. Lowry: 
Q. One minute, Mr. Butler. Did you observe any condi-
tions around the place; any marks that may have been made 
by the trailer wheels of Mr. Tomlin's truck? 
A. I didn't see any marks on the road. I saw some over 
there in the ditch where the back end of the trailer went. 
Q. Just describe to the jury those marks you saw in the 
ditch. 
A. The trailer, the dual wheels was over in the 
page 142 ~ditch and the tractor, when he pulled it out left mud 
on the wheels that went around, and the trailer stop;. 
ped. That's the way you could tell; by the trailer, the mud it 
made a track when he pulled it out. 
Q. Here's a diagram, Mr. Butler, that's been in evidence 
here today. If you come over here to the jury I'll explain it to 
you. (Counsel and witness approach the jury box.) This is 
going east towards Lynchburg (Indicating), and this is west 
coming towards Bedford (Indicating). 
A. This is the way to Lynchburg (Indicating) ? 
Q. Yes. Now,it is indicated here by some marks on the road, 
on the shoulder of the road (Indicating). Is that where you 
.saw those marks? 
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A. There's a couple of signs on the curving just before you 
g~t into the curve, and these marks were just beyond the first 
sign (Indicating) . 
Q. To the left? 
· By Mr. Butcher (Interposing) Let him say, Mr. Lowry. 
By the witness: Back towards Bedford these marks were. 
Q. All right. Now the question I want to ask-
By Mr. Lowry: ( Continues examination) 
A. These marks there (Indicating) evidently were made 
when he pulled the trailer out; it followed on around, and the 
truck was below the sign. 
Q. Now, did you or did you not see indications 
page 143 ~where the truck had made a track? ~ 
A. Didn't see no track here (Indicating) . 
Q. I didn't ask you that. Going from here down there 
(Indicating) ? 
A. Oh, yes ; you can see tracks here (Indicating) , the track 
in the mud. When it is wet, the mud stuck there. 
Q. Did the trailer go over there? 
A. That's right. 
Q. Now, did you see any indications or signs how this trailer 
made these marks over here (Indicating)? 
A. No ; couldn't see it. 
Q. You don't know how he did it? 
A. There wasn't no skid marks there at all. 
Q. Any skid. marks up above here (Indicating) ? 
A. No, sir. 
Q. Did you, that night, examine to see if there were any 
indentations or scars over here (Indicating) ? 
A. No, sir. 
Q. You didn't do that? 
A. No, sir. 
. Q. But you did not see any skid marks on t11is side of 
the road anywhere (Indicating)? 
· A. No, sir. 
RE-CROSS EXAMINATION 
By Mr. Butcher: 
Q. According to what you think, those marks where you 
saw them were marks made when he pulled the 
page 144~trailer out of the ditch; is that right? 
A. Yes, sir. 
By Mr. Butcher: That's all. 
The witness stands aside. 
, 
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MR. A. R. BUTLER, JR., the plaintiff, called as a witness 
in his own behalf, being duly. sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Radford: 
Q. You are Mr. A. R. Butler, are you not? 
A. Yes, sir. 
Q. Where do you live, l\Ir. Butler? 
A. Carrsville, Virginia. 
Q. What is your business, Mr. Butler? 
A. I operate a truck line. 
Q. It is in evidence here that an accident happened to a truck 
and trailer driven and operated by Mr. James J. Tomlin on 
December 26th in Bedford County. Did that truck belong to 
you? 
A. Yes, sir. 
Q. Was Mr. Tomlin driving it for you, sir? 
A. Yes, sir. 
Q. Will you explain to the Court and jury just what kind 
of a truck and a trailer this was; what model and so forth? 
A. Well, it was a Baker Trailer. You might say, a fl.at 
trailer; there was a floor on the bottom. I have sides 
page 145 ~for the trailer, but I had the sides off when it was 
hauling lumber. It is a 22 foot trailer and a 1941 
lt,ord truck pulling the trailer. 
Q. About how wide is the body of that trailer? 
A. The trailer is 7 and a half foot wide. 
Q. When and from whom did you buy that trailer? 
A. Well, I bought the trailer in 1938 from the Godwin Motor 
Company. 
Q. What did you pay for that trailer, sir? 
A. I think the trailer cost me about $1,100.00, and I bought 
it straight out and they gave me some discount off it. Then, 
I think the regular price would have been between $1,200.00 
and $1,300.00. 
Q. After you got that trailer, did you do anything to it? 
A. Well, nothing but keep it up, keep the tires on it. 
Q. Did that trailer have a floor or anything in it when you 
got it? 
A. It didn't have the floor; you might say, it was a skeleton 
of it. 
Q. After you purchased the trailer, what did you do? 
A. After I purchased it, I put a floor on it and also had sides 
put to it. 
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Q. Can you tell the Court and jury what a reasonable price 
for doing the work was, sir? 
By Mr. Butcher: (Interposing) 
Q. Did you do it yourself? 
By Mr. Radford: ( Continues examination) 
page 146} Q. Did you do it yourself, or did you have it done? 
A. I had it done at a body place. 
Q. And what did you pay for that work? 
A. It cost me around $150.00. 
Q. Then after you had completed the work on this trailer, 
you had, according to your testimony, around $1,250.00 in it? 
A. Yes, sir; that's right. 
Q. Mr. Butler, after this accident was this trailer brought on 
to your place of business there? 
A. It was; the next day. 
Q. Did you have some work done on it here in Bedford before 
you brought it down there? 
A. Well, they pulled it up with a wrecker here, and the 
wheels were knocked back on it, and I think they took a chain 
and fastened the back wheels up under the trailer so you could 
pull it empty. The wheels were out of line; it wouldn't run 
exactly straight, but it was in a way they could bring it home 
without having to haul it home. 
Q. Now. what did you do to that trailer after you got it 
home, Mr. Butler? 
A. Well, after I got it I didn't know what to do at first. I 
took it to pieces to see what I had to do to get it :fixed, and I 
found I had to have some new parts. 
Q. Did you purchase some new parts for it, sir? 
·A. Yes, sir. 
Q. What was the total amount of the parts that 
page 147}you purchased; what was your bill for that? 
A. I have a bill there. I forgot exactly the figures. 
I think the new parts were around $190.00, and that's not in-
cJuding labor on it. 
Q. Here's a copy of a bill that was rendered to you, Mr. 
Butler, by the Virginia-Caroline Motors in Franklin, Virginia. 
( Handed to witness.) 
A. Yes, sir; I bought these parts from them. 
Q. ~hat bill shows what the "total amount of those parts is, 
and will you read them to the jury 
A. Well, I bought two bearings which cost $15.31; one axle 
$77. 75; one 900 by 20 rim cost $15.40. Made a total of $195.05: 
Q. Did you later then have the work done on that? Did 
you have those parts put on the trailer? 
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A. Yes, sir; I had those parts put on the trailer. 
Q. How much was the cost of labor in doing that? 
A. The labor was $41.50. 
Q. Making a total of ~ow much? 
A. $236.55. 
Q. Who did tltat? 
A. I had a part of the labor done by my mechanic; he did 
part of it, and some of the work he didn't have tools to do it 
with and I had it done at the Virginia-Caroline Motors. That 
included the labor at both places. · 
Q. Did you pay the garage here in Bedford for 
page 148 ~the work they did on your trailer up here? 
. A. Yes, sir. 
Q. Do you recall how. much that bill was, Mr. Butler? 
A. It was somewhere around $5.00; I don't know exactly. I 
sent a check up, but that's not included in there ( Indicating bill 
for pa1·ts and repairs. ) 
Q. It was around $5.00? 
A. Yes, sir; $5.00. 
Q. }Ir. Butler, after you had done this work to this trailer, 
did that put the trailer back in good condition or not, or just 
what was the condition of the trailer after this work had been 
done to it? 
A.. Well, after I did the work to it I thought it would be all 
right and I used it again to haul some more lumber and some 
other work I was doing at the same time; and they say it never 
did run in line. The frame was bent on it so it would never 
track again. I used it then and I found it was going to cost 
me a whole lot of money to get it in shape. Running out of 
line sort of run the tires out, and I knew it would cost me a 
lot to run like that, and I decided to get rid of it. 
Q. What did you do with that trailer? 
A. I traded the trailer off for another trailer. 
Q. What was the fair value of that trailer at that time? .You 
said you had it for two years before this accident occurred? 
By Mr. Browder : Is he an expert? Let's see if he is. 
page 149 r By Mr. Radford: He runs a fleet of trailers. 
By Mr. Browder: Qualify him; see what experience 
he has. 
By Mr. Radford: 
Q. How long have you been operating trailers? 
A. Since 1933. 
Q. And how many trailers do you have now, sir? 
A. I have eight trailers. 
Q. Do you also have some trucks? 
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A. I have some hydraulic dump trucks. 
Q. How many trailers do you have? 
A. I have eight trailers and 15 dump trucks. 
Q. How long have you been doing that type of business? 
A. I have been doing that practically all the time I got them. 
Q. That is, since 1933? 
A. Yes, sir. 
Q. And you, of course, buy and sell trailers? 
A. Yes, sir. 
Q. Do you know the usual value of trailers such as you have 
been operating and using? 
A. I usually know what, about what a trailer is worth. 
Q. Of course you keep records on your cost and your sales 
prices of your trailers? 
A. Yes, sir. 
page 150 ~ By Mr. Browder: Does he know what they are 
bringing on the open market? 
By the witness: I know what you have to pay .for them. 
By Mr. Bradford: 
Q. Do you know what you are usually allowed on a trailer 
when you trade it in? 
A. Yes, sir. 
Q. From your knowledge there, Mr. Butler, how much did 
you get for this trailer when you traded it in? 
A. They allowed me $300.00 for it when I traded. 
Q. What would have been a fair price for it had you traded 
before this accident occurred? 
A. I should think the trailer would be worth $600.00 if it 
was in good running shape. The trailer had good tires all 
around. I was told I could have gotten probably $600.00 in a 
trade if it had been in good shape. 
Q. And you only got $300.00 for it? 
A. Yes, sir. 
Q. At the time this truck was in a wreck, were all of your 
trailers occupied that you had? 
A. Yes, sir; I was very busy at that particular time with 
this defense job at Radford; I had the contract to haul lumber. 
It was treated lumber I was hauling, and 9f course I had to 
take care of the lumber from the output of the mill and every-
thing I had at that time was hauling lumber. 
Q. How long was the truck that was involved in 
page 151 ~this accident actually out of service? 
A. Well, it was out of service a whole week. 
Q. During that week did you have to employ or hire any 
other trailers to take the place of this trailer? 
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A. Yes, sir; I hired one other truck to haul lumber. 
Q. How many loads did this trailer make? 
A. Three loads. 
Q. How many? 
A. Three loads. 
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By Mr. Browder: If your honor please, I don't know how 
they are going to prove this damage, but I think they are going 
to prove an impression. 
By the Court : Can't we take care of that in instructions? 
By Mr. Browder: Well, I think we can. 
By Mr. Lowry: It isrr't an impression. 
By the Court : Objection overruled. 
By Mr. Radford: (Continues examination) 
- Q. Mr. Butler, during this week-you testified, I believe, 
that this truck was out of service for a week and that you em-
r,loyed another truck to replace it? 
A. Yes, sir. 
Q. How many loads did you make with this other 
page 152 }trailer that you hired? 
A. This trailer hauled three loads. 
Q. Hauled three loads? 
A. Yes, sir. 
Q. How much did you pay for the use of that trailer for 
each of those three loads? 
A. I was getting $60.00 a load to haul it. That's what I 
paid this other fellow in order to get it. 
Q. You had a contract to move it? 
A. Yes, sir. 
Q. And you had to fulfill that contract? 
A. Yes, sir. 
Q. And you llaid $60.00 a load for three different loads 
during one week? 
1. ~ Yes, sir. 
. Q. That would make a total of $180.00? 
A. Yes, sir. 
By Mr. Browder : At this time we'd like to say that that 
doesn't prove what profit or loss he made off it; it just proves 
it was $180.00: We don't know how much profit or loss there 
was involved. There might have been a loss; that certainly is 
not an element of damage. 
By the Court : I think it can be taken care of in the instruc-
tions. 
By Mr. Browder: We note an exception then, sir. 
page 158} By Mr. Radford: { Continues examination) 
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. Q. Now, Mr. Butler, how much were you getting 
for each of those loads? 
By the Court: Just a minute, Mr. Radford. 
By Mr. Lowry: If your Honor please, it is not a question of 
whether or not the~e was any profit involved by reason of the 
fact that he had to put out money of his own. 
By the Court : For a reason at the time. 
By Mr. Butcher : But if your Honor please, if he was losing, 
if he had this contract at a price that entailed a loss, he'd have 
made money by not having a truck. 
By Mr. Radford: He actually paid out $180 .. 00. All he's 
seeking to prove or recover is that $180.00 he lost by reason of 
tJ1is accident. 
By the Court: We won't argue the law here. Go ahead. 
"r e'll take- care of that in the instructions. 
By Mr. Radford: (Continues examination) 
Q. Mr. Butler, after that tractor was brought back-I mean, 
the trailer was brought back, do you know, to your place of 
business, did you examine that trailer closely? 
Yes, I did. · 
page 154~ Q. What marks, if any, did you find upon it? 
A. Well, the side of the trailer right over the top of 
the dual wheels, underneath the side of the trailer was sort 
of bent under a little bit; and there was a hole punched in the 
front of the tire, the dual wheel, the outside tire a hole punched 
in the center of the tire and where the rim was around it; and 
there was a broken place-yon brake it there to get your tire 
on-and right where the rim brakes it looked like a lick around 
there and knocked the rim in .. .And where the U bolts fasten 
ai·ound the spring was knocked back and some of them were 
bl'oken out. There's a radius rod runs underneath the trailer; 
in other words, it holds the back wheels in line, you can adjust 
it by that radius rod. The radius rod was broken and knocked 
b&ck. In other words, the whole dual wheels and axle was 
knocked right back. 
Q. Which side? 
A. The left side of the trailer. 
Q. And as I understand your testimony, the left side of 
the wheels were knocked back, that is, towards the back end 
of the trailer? 
A. Yes, sir; towards the back end of the trailer. 
Q. Now, as to the body that you had on that trailer, that 
was a flat body, was it not? 
A. Yes, sir. 
Q. What kind of floor did you have in it, Mr. Butler? 
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A. It was an oak floor in the bottom. . 
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Q. What was a1·ound the edges of the trailer? The 
page 155 ~frame part of the trailer; what was that? 
A. There's a piece of steel running up and down 
the side of the trailer. 
Q. The frame of that trailer; what was that made of? 
A. Well, are you talking about the whole frame that leads 
from the front to the back of the trailer? 
Q. Yes. 
A. That's a steel beam. 
Q. What part of this body did you testify to was bent in? 
Where were those bends? 
A. The bend was right unqerneath the dual wheels sort of. 
Q. Any bend in front of them? 
A. No, sir; wasn't any mark at all except right over the 
top of the dual wheels. It sort of bent the body up under the 
dual wheels. 
Q. That was the framing part that was bent? 
A. That's right. 
Q. Mr. Butler, I show you here a tire, and I'll ask you 
whether or not this was the tire that was on the trailer at 
that time, and I'll also ask Y.OU to point out to the jury any 
marks and so forth on it. If you will come down here to the 
jury, I will appreciate it. (Witness approached the jury box.) 
A. This is the tire that was on the back end of the trailer 
(Indicating). 
Q. On which ~ide and where? 
A. On the left hand side of the trailer. And this 
page 156 ~was that dual tire (Indicating), and this was the 
outside dual wheel (Indicating) . There was another 
tire along here (Indicating) . 
Q. Which was the outside and which· was the inside of that 
tire? 
A. This was the outside of the tire (Indicating). 
Q. This is the way the tire was running (Indicating) ? 
A. This tire was here, was on the left hand side of the trailer., 
and this was the outside tire (Indicating). 
Q. This was the outside tire on the dual wheel? 
A. That's right. 
Q. Will you point out to the jury what marks, if any, are 
on that tire and what damage was done to it? 
A. This place (Indicating) was cut here in the tire at the 
time of the accident. 
Q. Any other cuts? 
..A. This little cut along here (Indicating), that was cut along 
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there at the time of the accident too ; just this little streak. 
And that's the only cut (Indicating). 
Q. I see. 
A. And where the rim was broken happened to be along 
h(ire (Indicating), where this length occurred; and the rim 
at this particular place (Indicating) where you put the tire 
on to tie it, knocked that bottom rim down sort of and bent 
· it back. 
Q. Did you later have that rim repaired? 
A. I had the rim straightened back, but it wouldn't work 
after it was straightened back. The rim has to be 
page 157 hJerfectly round to fit on the wheel, and after I had 
it straightened it wasn't round enough, so I couldn't 
use it. 
Q. Is that mark-there are some cords sticking through 
there; does that hole go all the way through? 
A. Yes, sir. Those cords when it blew out it pushed those 
cords through like that. 
By Mr. Radford: I see, sir. That's all. 
CROSS EXAMINATION 
By Mr. Browder: 
Q. Mr. Butler, on those dual wheels, can you put air in the 
tires without taking the wheels off? 
. A. Yes, sir. 
Q. Well, now, is it set up now like it was at the time of the 
accident; has anything been done to it? 
A. No, sir. 
Q. Or the tube? 
A. No, sir; the tube never has been taken out. 
Q. So that this side (Indicating), the side facip.g you, was 
the side on the outside? 
A. No, sir; the side facing me was the inside. 
Q. The inside? 
A. Yes, sir; the tube is always turned to the inside. 
Q. How would you get the air in it? 
A. Just take your valve off and you can stick the air in. The 
outside tire, you see, the stem is turned backwards and the 
inside tires the stem is turned outwards, and they 
page 158 ~both come together sort of. 
Q. Come together? 
A. Yes, sir. 
Q. Now, how much wear did that tire have, would you say 
Mr. Butler; how many miles? ' 
. 0 
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A. I'd say it's been run 10,000 miles. 
Q. How much more life did it have in it? 
A. They usually run 20,000 or 25,000 miles, and maybe more 
than that. 
Q. And that tire cost $90.00 with a tube in it, didn't it? 
A. Yes, sir. . 
Q. So when you replaced that about half the life was gone? 
A. I wouldn't say half. After the tread is gone you can have 
them recapped and run them right on. 
Q. How long did you have the tractor in question? 
A. Well, since 1938 ; about two and a half years. 
Q. You had the tractor as long as you had the trailer? 
A. No ; the tractor was brand new. 
Q. How many miles was on the tractor? 
A. I think it had been around 5,000 miles. 
Q. So that this wheel had more wear on it than the tractor 
wheels? 
A. I think so, because the tractor was practically new. 
Q. The slicker they are the easier they slide? 
A. No, sir ; that had some tread on it. 
page 159 r Q. Mr. Butler, you did testify in the Court on 
March 7th that if you are loaded you wouldn't slide 
probably, didn't you? You testifed that it made a difference 
as to whether or not you were loaded or unloaded as to whether 
your tractor would slide? 
A. Well, the more load you have, you know the wheels 
wouldn't slide, your wheels probably wouldn't slide too much; 
but they probably wouldn't slide as far as they will when it is 
empty. 
Q. I see. So the less load, the more apt they are to slide. 
Isn't that true? Didn't you also testify that you had a mech-
anism on the tractor somewhere that could be used to suit 
the load whether it was loaded or unloaded? 
A. No, sir; I don't think so. There is nowhere on the tractor 
to adjust the brakes; the brakes are supposed to work when 
you're empty or loaded. 
Q. Remember my questioning you about some kind of a lever 
you had on there? · 
A. Yes, sir. 
Q. Remember my asking you if you could change the lever 
to suit the load, and your answer was "Yes, sir?" 
A. I don't recall that. There's no way to check the brakes. 
Q. How long did you keep the trailer after you had it re-
paired? · 
A. I think it was somewhere around a month. 
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Q. About a month. Mr. Butler, did" you ever make 
page 160 ~a claim against Mr. Greenwood for the damage to 
your equipment before you instituted a suit against 
him? Was any notification ever given him that you wanted 
him to pay your damages before you actually instituted a suit 
against him? • 
A. Well, naturally, he should have known I wanted damages. 
Q. Yes. But I mean you never wrote him, or wrote me, or 
had your attorneys do so before instituting suit. 
A. The attorneys probably did. 
Q. You don't know that they did? 
A. No, sir. 
Q. Now, you however knew back about in the middle of 
January that I had written you all in behalf of Mr. Green-
wood claiming damages for his injuries, didn't you? Didn't 
you get a letter from me dated January 14th? 
A. I don't remember whether I did or not. 
Q. If I show you this letter, Mr. Butler, would it refresh 
your memory? (Letter handed to witness.) 
A. Yes, sir. 
Q. So that you do recall getting a letter from me back in 
the middle of January? 
A. Yes; I might have. 
By Mr. Radford: If your Honor please, I don't think that is 
proper evidence here. I think the record sp.eaks for itself. I 
·· don't think that it has a place in this trial 
page 161 ~ By Mr. Browder: Well, if your Honor please, the 
only purpose of it is that I think in the opening 
statement counsel said they instituted suit first, and I think 
we want to show that we were not sleeping. 
By the Court : Objection overruled. 
By Mr. Radford: And I take exception to your Honor's rul-
ing because I don't think this is a proper item at all. 
By Mr. Browder : I think that's all. 
RE-DIRECT EXAMINATION 
By Mr. Radford: 
Q. Mr. Butler, at the time you employed us it was along 
in March; you employed us at that time, did you not, sir? 
A. Yes, sir. 
Q. You employed us to bring a civil suit, did you not? 
A. Yes, sir. 
Q. Or to ·help you collect your damages? 
A. That's right. 
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Q. You don't know whether we took it up with the attorneys 
or the parties for the other side or not, do you? 
A. No, sir; I do not. 
Q. That's an .. Just one minute, Mr. Butler. I'll ask you one 
other question, Mr. Butler. What do you mean by the word 
"slide?" 
page 162 r A. I mean, when you put on brakes, the truck 
slides straight on down the road. If it skids, I pro-
bably would mean it would go one way or the other. When 
we say anything down home about when it slides, we mean 
it slides straight down the road. 
RE-CROSS EXAMINATION 
By Mr. Browder: 
Q. What do you mean when you use the word "jackknife?" 
A. I imagine you niean the truck cuts around one way or 
the other. 
Q. It has a rather common usage in the trucking business, 
has it not? 
A. I have heard the word before. 
Q. They do jackknife, don't they? 
A. I have heard of some jackknifing. 
By Mr. Radford·: 
Q. Have you ever heard of any of your trucks jack.knifing, 
Mr. Butler? 
A. No, sir; I have been operating trucks for a long time 
and never one of mine jackknifed. 
By Mr. Radford : That's all, sir ; you may stand aside. 
By Mr. Butcher : 
Q. Mr. Butler, these two Mr. Carrs and Mr. Butler work 
for you, do they not? 
A. Yes, sir. 
Q. Are they any kin to you? 
page 163r A. No, sir. 
By Mr. Lowry: 
Q. Are they any kin to each other? 
A. No, sir; they are not any kin one to each other either. 
The witness stands aside. 
Mr. A. R. Butler (Recalled) 
Examination by Mr. Radford: 
Q. Mr. Butler, was there any evidence of any blow or 
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damage to the outside of your tire, or to the rim, or to any 
part of the truck, the side of the truck other than the damage 
you were speaking of, the dent underneath the frame by the 
left rear wheel? . 
A. No, sir; there wasn't any other scars or marks on the 
trailer. 
Q. As I understood, you said that the left framing part, 
the part that was holding the axle to this, was pushed back-
wards? 
A. Yes, sir; I explained that a while ago. 
Q. Was any part of the axle pushed out extending beyond 
the right side of the body of the trailer? 
A. No, sir; the other side wasn't pushed anywhere; the left 
side was just pushed. 
Q. Just the left side? 
A. The spring and everything was jm~t pushed 
page '164 }back to the body ; looked like the li~k di~ it. 
By Mr. Browder: We object, your Honor, to hia 
conclusions. 
By Mr. Radford: 
Q. Now, Mr. Butler, how far do those tires extend beyond 
the frame, if any, on this trailer? . · 
A. It doesn't extend any beyond the frame. 
Q. Not any beyond the frame. Are the frame and the tires 
even? 
A. Not exactly even. I should say it is about 2 or 3 inches. 
The wheels sit under the frame about 2 or 3 inches. 
By Mr. Radford: I see, sir. You may take the witness, Mr .. 
Browder. 
Examination by Mr. Browder: 
Q. Mr. B~tler, do you recall at the hearing of this case on 
March 7 Mr. Radford asking you the question-Page 45--
asking you the question with relation to those dual wheels, -he 
asked you this question : "Do those wheels extend out of the 
body of the truck?" And your answer was : "No, sir; just about 
4 inches." "What did you mean by that? . 
A. I meant about 4 inches underneath the frame. 
Q. Now, that frame itself sits up above that wheel there 
by about how much? 
A. Well, when it is empty I should say it sits up about 8 
inches or somethink like that. 6 or 8 inches. 
Q. About 8 inches. It sits up high enough · for the 
page 165 }top of an ordinary Ford to get up underneath it 
completely, doesn't it? 
By Mr. Radford: What do you mean by a Ford? 
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By the Witness: 
A. Not the whole Ford. 
By Mr. Browder: 
Q. I mean the radiator of a Ford. 
A. No, sir ; not the radiator. 
By Mr. Browder: I think that's all right now. 
By Mr. Radford: 
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Q. Mr. Butler, did you ever make any measurements to see 
bow high that frame is actually from the ground? 
A. It is around 4 foot. 
Q. Around 4 foot? 
A. Yes, sir. 
By Mr. Radford: That's all. 
The witness stands aside. 
By Mr. Radford: We rest, your Honor. 
NOTE : ( At this point a recess was declared from 3 :40 
o'clock p. m. to 3 :50 o'clock p. m.) 
page 166 ~ EVIDENCE FOR THE DEFENDANT: 
Mr. William Carter Greenwood, the defendant, called as a 
witness in his own behalf, .being duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Browder: 
Q. You are William Carter Greenwood, are you not? 
A. Yes, sir. 
Q. Where is your home, Mr. Greenwood? 
A. My home is at Boulevard, Virginia. 
Q. Is that in New Kent County? 
A. Yes, sir. 
Q. You are not living there at this time, are you? 
A. No, sir. 
Q. Where are you residing? 
A. 2523 West Grace, Richmond, Virginia. 
Q. And by whom were you employed on the 26th of Decem-
ber, 1940? 
A. By Bemis Equipment Corporation, Richmond, Virginia. 
Q. What business are they engaged in? 
A. Tractors. 
Q. What kind of tractors? 
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A. Allis-Chalmers tractors. 
Q. You sell farm tractors and other kinds? 
A. All those heavy duty tra.ctors used for building roads 
and heavy grades. 
Q. Now, Mr. Greenwood, about how long had you 
page 167 ~been working for the Bemis Equipment Company 
when this accident occurred? How many years or 
how many months? 
. A little over three years. 
Q. And what were your duties? 
A. I was a diesel mechanic; also a tractor and · scraper 
operator. 
Q. You operated a tractor? 
A. Yes, sir. That is, for demonstration purposes. 
Q. Where were you going on tlte evening of this accident? 
A. I was on my way to Prestonburg, Kentucky. 
Q. And where had you made the first stop prior, the last 
stop prior to this accident? . 
A. Lynchburg. 
Q. What did you stop there for? 
A. Stopped to have my supper. 
Q. And where you inte:µ.ding to spend the night? 
A. Well, I had planned to go to Roanoke for the night. 
Q. Now, will you just tell the gentlemen of the jury the 
weather conditions and approximately how fast you were 
traveling, and just what happened? 
A. Well, I left Richmond about 1 :30 that day on my way to 
Prestonburg, Kentucky. Soon after I left Richmond it started 
raining; and it rained until I got through Lynchburg. And 
I stopped at Lynchburg and I had supper; and I left there 
p]anning to go to Roanoke. And when I came on up the road 
there wasn't much traffic. The road was wet and it 
page 168 ~was foggy, and when I got to this place right on 
down here somewhere, I met this truck. I was not 
driving over 35 miles an hour. 
Q. Not over 35 miles an hour? 
A. No, sir. 
Q. And you met the truck. How far away were you from the 
truck when you first came in view of it? · 
A. When I turned the curve, the truck, I could see it coming. 
I don't know exactly what distance it was; probably 125 feet~ 
something like that, from me coming towards me. 
Q. You all were about 125 feet apart at that time? 
A. Yes, sir. 
Q. Now, will you tell the gentlemen of the jury then just 
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exactly where the truck was in the road and where you were 
in the road, and just what happened? 
A. Well, just as I turned this curve to my right, this truck 
was coming down; he was in the middle of the road. The truck, 
the front part of the tractor part of the wheels was over the 
white line over on my side, and as he was coming over I cut 
over on the shoulder and the truck part passed me; but the 
trailer jackknifed in front of me. And I had my car off on the 
shoulder; that is, the right hand front and rear wheels. 
Q. You had both right wheels off on the shoulder? 
A. Yes, sir. 
Q. Approximately how far over the center of the road were 
the left wheels of the truck and trailer when you saw them? 
: A. When I first saw them, it was, I imagine, a foot over 
on the white line over on my side. 
page 169 ~ Q. And you say the tractor part passed you? 
A. Yes, sir. 
Q. And just as that passed you, the rear jackknifed and 
that's when the accident happened? 
· A. Yes, sir. 
. Q. Do you remember anything else, Mr. Greenwood, about 
,being out there that night? I mean, after· the accident? 
A. No ; I don't remember anything after the accident. I was 
.unconscious. 
Q. Do you know about how long you were ~conscious? 
A. I couldn't say. It was some time that night. I don't know 
'what time I came to. 
Q. Do you know where you were when you came to? 
A. No, sir; not when I just came to. 
Q. Where were you? 
A. I was in the Hartwell Hospital in Bedford. 
Q. Now, Mr. Greenwood, will you tell the gentlemen of the 
jury about your injuries? Just describe to them every injury 
that you had as well as you can recall them and how you felt? 
, A. Well, I had a severe cut on my face down through my 
eye, and a cut on my chin, and an awful hurting in my chest, 
and my arm, my shoulder, and this leg (Indicating) .. 
Q. That is your left leg? 
A. Yes, sir. I didn't know what was the matter with the leg; 
I couldn't bend it. Afterwards we found it was a broken knee-
cap. 
page 170 ~ Q. Before we get back to the injuries, Mr. Green-
. wood, I have overlooked ·one thing. Did you change 
the speed of your car any from the time you saw the truck 
until the impact occurred? 
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A. Yes, sir. I was coming up the grade and when I seen 
this truck on my side, I slowed down and was putting the 
brakes on. I had the car well under control and I think I 
practically stopped when the trailer hit me. 
Q. Now, Mr. Greenwood, how long did you stay in the 
Hartwell Hospital here in Bedford? 
A. I was taken there Thursday night and I left Sunday at 
1 :00 o'clock. 
Q. How did you go home? 
A. I went home by ambulance to Richmond; to a Richmond 
Hospital. 
Q. While you were in the hospital here, what was done 
for you? I mean, what treatment did you receive, if any? 
A. Well, they put clips in my face and on my chin, and 
gave me hypodermics to ease the pain. 
Q. When you got to Richmond who treated you there? 
A. Dr. Butterworth. 
Q. And what did he do for you? 
A. Well, my leg was cut on the cap, and they had to wait 
until it healed and I don't know what they did to it; they put 
something on it to heal it so they could operate on it. And 
after I had been there several days they operated on my leg, 
and they put a cast on from my hip to my ankle. 
Q. And how long did that cast remain on, as well 
page 171 ~as you can recall! 
A. 'About 8 weeks, I think. 
Q. Now, did you experience any discomfort from the cast? 
A. Yes, sir. 
Q. Prior to putting the cast on, what was it that was hurt-
ing you the most, if anything was hurting you at all? 
A. My knee and head was hurting me most. 
Q. After the doctor took the cast off, were you able to walk 
then? 
A. No, sir. 
Q. How long was it before you were again able to walk?. 
A. 4 or 5 weeks before I was able to walk without crutches. 
Q. Were you able to walk without crutches? 
A. I wasn't. 
Q. Why couldn't you walk without the crutches? 
.f:\. I didn't have control of this leg (Indicating). 
Q. Could you fl.e.'\: the knee? 
A. No, sir. 
Q. Could you move it at· all when he first took the cast off? 
A. No, sir; it was perfectly limp. 
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Q. Over a period of about 5 weeks before you were able to 
walk without the crutches? 
A. Yes, sir. . 
Q. Now, then, was there a period that you had 
page 172 }to walk with a cane? • 
A. Yes, sir. About 5 weeks afterwards I started 
walking with a cane. I walked with the cane several weeks. 
1n fact I used the cane after I started to work. 
Q. About how long was it used-the cane, I mean,-after 
you returned to work? 
A. 2 or 3 weeks. 
Q. When did you return to work? 
A. The 31st of March. 
Q. A little over three months after the accident? 
A. Yes, sir. . 
Q. And while you were learning to walk again, did your 
knee bother you any then; did it hurt you when you tried to 
work and walk? 
A. I had to take hot baths and use an electric heating pad 
so it wouldn't hurt. 
Q. Was that what the doctor recommended? 
A. Yes, sir. 
Q. Do you still have to do that? 
A. Yes, sir; in damp weather I have to do that. 
Q. Do you find that you are able to walk as well as you did 
before? · 
A. No. Well, I can walk so you can't notice it providing 
I don't get tired; but in working and walking back and forth 
so much, standing on it so much, it gets tired lots quicker than 
the other. 
Q. Are there times when it feels worse than the 
other? · 
page 173} A. Yes, sir. 
on it? 
Q. I believe you said damp weather has an effect 
A. Yes, sir. 
Q. What kind of pain do you have in that leg now? 
A. Well, it's in the muscle and in the lmeecap. Seems some-
thing is holding it there; I can't bend it any further than 
that (Indicating). 
Q. Well, people get used to talking of dull and sharp pains. 
Which do you have? 
A. It is sharp pains. 
Q. Now, is anything else bothering you at all now? 
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A. Yes. Demonstrating these large tractors and scrapers, 
and steering them-that is the caterpillar scrapers-you have 
to use your feet as well as your hands ; and I can't operate 
them due to the fact that I can't operate the brake to make 
them turn. 
Q. Do you have strength enough to push it or is it just the 
pain? 
A. No; I don't have the strength to hold them. 
Q. Was that part of your work prior to the accident? 
A. Yes, sir; I made most of money at that. 
Q. Just what are you doing now since you have been back 
to work? 
A. I am a diesel mechanic, and the company knows what 
I have been through with, and they just let me ovehall. the 
motors. The motors are mounted on stands, but I cap'.t..do no 
· heavy work. . , , 
]_Jage 17 4 }- Q. Does the work you are doing. J1pw; . that is, 
working on the motors does that require.~od.to stoop 
and bend? , : .. . . 
A. Yes, sir. Stand up all the time. That's .abou.t. the .easiest 
they have on tractors. . 
Q. Prior to this, did you have any work yout.h.ad.;.to. do· 
besides driving the tractor? "· .. ~ i 
A. Yes; I worked .on them and that required ~e to,Jl.e kneel-
ing; and now I can't do that. In other words, I can just w..ork 
on the motors. · ,~.i 
Q. Now, your ribs have gotten all right.? . . ,· oL 
A. They are sore so~e, but don't bother me much ... 
Q. How does your arm feel? . . , 
A. My arm, if I pull on wrenches pretty hard, it hurts some. 
Q. Is that a lot better than it was? 
A. Yes. ~ s ~ 
Q. How about your neck? .. . 
A. And my neck, right at .the base, at the top of my collar 
gives me trouble when I bend quick to the right, gives me an 
awful pain. 
Q. Doesn't bother you to the. left? 
A. No, sir. · 
Q. I believe Dr. Butterworth testified that you were in the 
hospital until January 27th. Is that as you recall it? 
A. Yes, sir. 
Q. By the way, how old are you, Mr. Greenwood? 
A. I was 35 the 5th of July, to be exact. 
page 175 }- Q. Excuse me, I want to introduce . this hospital 
bill. Who brought you to . Richmond from Bedford? 
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A. I have forgotten the fellow's name. 
Q. Is that the bill you received from the Johnston-Willis 
Hospital ( Handed to witness) ? 
A. Yes, sir. 
Q. How much is it? 
A. $241.90. 
By Mr. Browder: I'd like to. introduce that as "Defendant's 
Exhibit B." 
NOTE : ( Hospital bill received in evidence and marked 
"Defendant's Exhibit No. B.") 
By Mr. Browder: ( Continues examination) 
Q. Is this bill from l\il. P. Carter, Inc., an ambulance bill? 
A. Yes, sir; that is the ambulance bill. 
Q. Is that the gentleman that took you home? 
A. Yes, sir. 
Q. Do you introduce this ambulance bill in evidence? 
A. Yes, sir. 
By Mr. Browder: Mark that "Defendant's C" and introduce 
it. 
NOTE: (Ambulance bill received in evidence and mark-
eel "Defendant's Exhibit No. C.") 
By Mr. Browder: 
Q. Do you feel, Mr. Greenwood, that you are making any 
improvement so far as your knee is concerned? 
pnge 176 ~ A. Well, I am some ways, but not in others. I 
mean by that I can work on the motors of tractors, 
but I cannot operate them. 
Q. I mean, do you feel you are getting any better, stronger, 
or any less pain in your knee the last 60 or 90 days than you 
had then? 
A. At times. I say it hurts worse when I am around on it, 
or in damp weather it hurts bad. 
Q. And does standing on it affect it, you say? 
A. Yes, sir. 
Q. Have you always engaged in an occupation requiring 
manual labor? 
A. Yes, sir. 
. Q. Do you know any other method of earning your living 
other than manual labor? 
A. No, sir. 
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Q. What kind of a car were you driving, Mr. Greenwood? 
A. I was driving a '39 Ford Coach, a 60 horsepower car. 
Q. 60 horsepower? 
A. Yes, sir ; 60 horsepower. There is a difference between 
the 60's and the 85's. 
Q. How long had you had that car? 
A. I bought it the last of August-I just don't remember 
the day; it was the last of August, the 27th I think it was. 
Q. Do you remember what you paid for it? 
page 177 ~ A. I paid $565.00 for it. 
Q. I believe the car was junked, was it not? It was 
not repaired? 
A. Yes, sir ; it was junked. 
Q. Mr. Greenwood, what condition was the car in when the 
accident happened? 
A. You mean before? 
Q. Yes. What kind of condition was it in? 
A. Before the accident? 
Q. Yes, sir. 
A. It was a hundred per cent. 
Q. Motor ran all right? 
A. Motor was perfect. 
Q. Body in good shape? 
A. Yes, sir; not a scratch on it. 
Q. Tires? 
A. Tires had been about 10,000 miles; in very good shape. 
Q. Now, Mr. Greenwood, what were you earning at the time 
of this accident; what was your salary? 
A. My salary was $25.00 a week, straight time. . 
Q. And you missed, I believe, it counted up as 13 weeks and 
two days? 
A. Yes, sir. 
Q. Had you been promised a raise on the :first of the -year 
or not? 
A. Yes, sir; we are supposed to get a raise on the 
page 178~1st of January. 
Q. How much of a raise? 
By Mr. Radford: Your Honor, I object to that. I don't think 
that is permissible. 
By Mr. Browder: If your Honor please, if it is definite that 
he was going to get it four days later, I think it is proper; and 
he missed that time. 
By the Court : Objection overruled. · 
By Mr. Browder: 
Q. Y.ou were to get how much after that? 
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A. The raise would have given me $27.50 a week. 
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Q. And when you went back to work that is what you were 
getting? 
A. Yes, sir. 
Q. That is what you are getting now? 
A. Yes, sir. 
Q. When did the men who are getting-doing similar work 
get their raises? 
A. 1st of January. 
Q. The men doing similar work got the same raise? 
A. Yes, sir. 
By Mr. Browder: Thank you, Mr. Butler. Your wit-
ness. 
page 179 ~ By Mr. Browder: If your honor please, counsel has 
very kindly agreed to stipulate with us that the car, 
the 1939 Ford, was sold to a junk dealer in Roanoke for $55.00. 
That's all. 
Q. Mr. Greenwood, how much was your bill from Dr. Hart-
l\ .. ell's Hospital? · · 
· A. I think it was $40.00, as well as I rem~mber. 
CROSS EXAMINATION 
By Mr.- Radford: 
Q. You said you bough~ this car in August 1939? 
A. No, sir ; '4(j'; r; : . 'J · · 
Q. You had had the car then how long? 
A. A little over three months. 
Q. A little-almost six months, wasn't it? When ~ :August 
did you buy it?· · · 
A. The last of August. 
Q. Near the 1st of September, then? · 
A. Yes, sir. 
Q. And you had had it a little over four months then? 
A. Yes. 
Q. And you bought it second hand at tb,e time you bought jt? ~ ' 
A. It was a demonstrator; yes, sir. . . 
· Q. And you were working then and now \vork for the Bemis 
Construction Company? · · 
A. Bemis Equipment Corporation. · 
page 180~ Q. You ~aid, as I remember your testimony, Mr. 
Greenwood, that you left Richmond about 1 :30 that 
afternoon? 
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A. As well as I can remember; yes, sir. 
Q. That you sto1Jped in Lynchburg and ate your supper? 
A. Yes, sir. 
Q. That your destination was Preston burg, Kentucky, but 
that you intended to spend the night in Roanoke? 
A. Yes, sir. 
Q. At the time of this accident, was it raining, Mr. Green-
wood? 
A. It might have been raining a little, but not much. It had 
been raining; the road was wet. But I don't think it was 
raining very hard at the time of the accident. 
Q. It was dark? 
A. Yes, sir; dark and foggy. 
Q. Dark and foggy. How fast were you driving at the time 
or this accident, Mr. Greenwood? 
A. Well, I was going up the grade; I imagine I was doing 
between 30 and 35. 
Q. You imagine that? 
· A. Pretty sure it was between 30 and 35. 
Q. Do you remember approaching this curve on which the 
accident happened? 
A. Yes, sir. 
Q. When did you first see this truck coming down there1 
Mr. Greenwood? 
A. Just as I turned the curve. 
page 181} Q. Just as you turned the curve? 
A. Yes, sir. 
Q. How far away was that truck at that time? 
A. About 125 feet. 
Q. Where were you at that time, Mr. Greenwood? 
A. I was on my side of the road. 
Q. Whereabouts on your side of the road ; were yon entirely 
on the hard surface? · 
A. Yes, sir. 
Q. Had you seen· the lights of that truck before you came 
around that curve? 
A. Well, I could see the headlights reflecting; I couldn't tell 
what they were though. 
Q. Then you knew, when you came around, that you were 
going to meet something on the other side of it? 
A. Yes, sir. 
Q. And when you came around the curve you saw the truck 
about 125 feet away? 
A. Yes, sir. 
Q. Where was that truck. when you saw it, Mr. Greenwood? 
r 
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A. It was in the middle of the road. 
Q. In the middle of the road? 
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A .. Yes, sir; the front wheels of the truck, it could have been 
right on the line, but I think it was over·the line a little. 
Q. It might have been on the line? 
A. Yes, sir. 
page 182 r Q. But you think it was over the line? 
A. Yes, sir. 
Q. And how much do ·you think it was over the line? 
A. Well, probably a foot. 
Q. Probably a foot? 
A. Yes, sir. 
Q. You remember testifying in this case before, don't you, 
Mr. Greenwood? 
A. Yes, sir. . 
Q. I'll ask this question : Did you not state at that time that 
you didn't Im.ow how far the truck was over the line? 
A. Well, the truck was headed towards me and I was looking 
where I was going; I wasn't paying much attention exactly in 
inches how close he was over the line, but he was over the line. 
Q. Was the trailer part of the truck over the line too, sir? 
A. Well, that's pretty hard to say. Before he got to me with 
the lights blinding you, you couldn't tell, you couldn't tell 
where the trailer was. 
Q. You couldn't tell where the trailer was? 
A. No, sir. 
Q. Weren't his lights, as a matter of fact, thrown off to the 
right, Mr. Greenwood, the way he was coming down that hill, 
and weren't your lights, coming around that curve; thrown 
directly on that truck and trailer? 
page 183 ~ A. No, I don't think so. 
Q. You were coming around a curve to your right? 
A. When I turned the curve, the lights were shining on the 
trailer, that's true; but I had turned the curve. 
Q. All right, sh-. I'll ask you when your lights were turned 
,on the trailer, then where was the trailer then? 
A. · I don't see how you could figure I could see the back of 
the trailer regardless of where the lights were. 
Q. You just stated when your lights turned and came on the 
ttailer, where was the truck at that time in relation to the 
eenter of the road; where were the trailer wheels then? 
A. They were over the line or else on the truck. 
Q. How far were they over the line? 
A. I couldn't tell you. 
Q. Could they have been on the line? 
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A. Yes; it could have been on the line or could have been 
over the line. 
Q. As a matter of fact you don't know where they were, do 
you, Mr. Greenwood? · 
A. I don't know. I do know the front wheel of the tractor 
was over the line, but! don't know about the trailer. 
Q. But you stated a few minutes ago that it could have been 
on the line. 
A. Yes, sir. 
Q. Then you are not sure, Mr. Greenwood, where that left 
front wheel of that truck was, are you? 
A. I don't see how you could figure that? 
page 184 ~ Q. Well, you have just stated, Mr. Greenwood, 
once that it was on the line, another time that it was 
over the line, and another time that it was at least a foot over 
th<; line. • 
A. Well, it was over a foot when he met me. He was over 
the line about 12 inches before he met me. 
Q. Did he then pull to his right? 
A. He pulled to his right; yes, sir. 
Q. Did he get completely over on his side of the road? 
A. The tractor; yes, sir. 
Q. Well, sir, did the trailer get over there? 
A. No, sir. The trailer jackknifed in front of my car. 
Q. The trailer was over on the left side of the road then too? 
A. Yes, sir ; over on his left. 
Q. I don't want to confuse you, Mr. Greenwood; .I want to 
get this straight. But I want to know what happened. You 
ltave got to testify because that's the only way the jury can 
know. I want to know exactly where this was. At one time you 
said the trailer was over the line ; another time you said you 
couldn't see, you don't know where it was; and, as I understand 
your testimony now, you said the trailer was over the line, and 
when it got over it jackknifed in front of you. 
A. ,v ell, the trailer did jackknife over in front of me which 
was on his left. 
Q. Yes, sir. And before that, the trailer, you stated, was over 
the center line. You didn't know how far over, but it was 
over? 
page 185 ~ A. Yes, sir. 
Q. And you are now positive-do you know where-
abouts or how far over it was, sir? 
A. No, I couldn't tell you; but all I know it was over the 
line. That's all I know. 
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Q. And you stated a few minutes ago it could have been 
on the line? · 
A. I said it could have been on the line and could have been 
a foot over the line. 
Q. Now, Mr. Greenwood, when you saw this truck, you 
stated, as you turned this curve it was about 125 feet away from 
you; that it was on its side of the road, that it pulled back to 
the right, and the tractor part got on its side of the road? 
A. Just before it got to my car the tractor turned over to 
his right. · · 
Q. And got on his proper side of the road? 
A. Yes, sir. 
Q. Now, when you got over around that curve and saw that 
truck, what did you do then, Mr. Greenwood? 
A. Well, after I saw that he was over the line or pretty 
close to the center of the road-I could see it was a truck by 
the lights on it, being a truck driver myself I always try to give 
them the road. I have driven trailers and tractors, and trucks 
and buses and tractors, and have had a great deal of experience 
in that line. And I seen he was in the middle of the road, and 
I lmow that trailers will jacklmife ; and knowing that the trail 
was wet I cut over on the shoulder to give him all 
page 186 ~the road I could. 
Q. To give him all the road you could? 
. A. Yes. 
Q. And you got completely over on the shoulder? 
A. Not all four wheels; just two wheels. 
Q. How far did you get over on the shoulder, Mr. Greenwood? 
A. I don't lmow; probably a foot. I know I was on the shoul-
der because it was rough. 
Q. And how far did you drive your car in that condition 
over on the shoulder of that road? 
A. vVell, probably 20 or 25 feet. 
Q. 20 or 25 feet? 
A. Yes, sir. 
Q. And how fast . were you going when you first saw this 
trailer and truck coming down there? · 
A. Between 30 and 35. 
Q. Did you stop your car then or try to stop your car right 
away? 
A. I tried to stop it when I saw the trailer sliding over 
on my side. 
Q. As I understood you, that happened very quickly? 
A. Yes, sir. 
Q. Prior to that time had you tried to stop your car? 
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A. I had my foot on the brakes. 
Q. And you were going uphill? 
A. Yes, sir. 
page 187 ~ Q. And you were over on the side of the road with 
half of your car on the shoulder? · 
A. Not half. 
Q. .A. foot then? 
.A.. Yes, sir. 
Q. And you were over. How fast were you going at the time 
this trailer hit you, sir? · 
A. Well, I slowed it down; as well as I can remember the 
car was practically at a standstill when the trailer hit it. 
Q. Practically at a standstill when the trailer hit it? 
A. Yes, sir. . 
Q. Then as I understood your testimony, Mr. Greenwood, 
you came around this curve about 30 or 35 miles an hour~ and 
when you had gotten around the curve you saw this tractor and 
trailer coming towards you about 125 feet away, you saw that 
at that time the tractor and trailer were over the cente1• of 
the road, or on the center of the road-you don't know which-
tl1at you then immediately started pulling to your right, applied 
your brakes, drove your car for 25 or 30 feet with the right 
wheels one foot over on the shoulder of the road; that the 
trailer then came down toward you, the tractor part, and that 
the back part jacklmifed around and hit your car. Is that 
substantially correct? 
A. Well, some things in there I wouldn't say exactly like 
you said it. I wasn't running 35 miles an hour when I was on 
the shoulder. 
Q. No; I said when you came around the curve 
page 188 ~you were going 35. I want to get you straight. Did 
this trailer start skidding any when you first saw it, 
Mr. Greenwood; when you first saw this truck coming around 
there, was it skidding any then 1 · 
A. No, sir. 
Q. It was running perfectly straight tracking right behind 
the tractor? 
A. Yes, sir. 
Q. And when did it start skidding? 
A. When he cut his truck to his right. 
Q. Then it skidded? 
A. Jackknifed in front of me, see. 
Q. Turned completely around? 
A. Not completely. 
Q. How far around did he come? 
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A. My left fender hit him on the rear wheel of his·trailer. 
Q. How far around did that trailer come, Mr. Greenwood? 
A. I couldn't tell you exactly; but that is a hard thing to 
do. His trailer had jacklmifed around until it hit my car; and, 
of course, I am not familiar with the measurements or anything 
like that. When he cut his truck to the right he gave it a 
tendency to sling the trailer, and he also was applying the 
brakes, he said. Of course, I had nothing to do with that. 
Q. Did you see the wheels skidding on his car? 
A. They don't. have to skid to jack. 
Q. Were they sliding to you or locked? 
A. They don't have to be sliding or locked. 
page 189 r Q. I am not asking what they have to be; I am 
asking what they were. 
A. No, sir. 
Q. You couldn't tell whether they were turning around in 
motion or standing still? 
A. No, sir; I couldn't tell. 
Q. How far around did that trailer swing; can you give us 
an estimate, any idea? Did they swing around to a perpendi· 
cular, or was it a 45 degree angle, or how far? 
A. I am not so good on geom·etry. I couldn't tell you that. 
Q. How far did that trailer skid around and skid before it 
struck your car? 
A. Well, it skidded around and slapped the car. My car was 
sitting perfectly straight about one foot off on the shoulder. 
The rear wheel caught the· 1eft fender of my car, right into 
the left front side . 
. Q. Did he make a sudden turn to the right? 
A. The tractor did. · 
Q. Gave it a sudden swing? 
A. Yes. 
Q. And that just whipped the back part of it right around? 
A. Yes, sir; jacklmifed the back part around. 
Q. And how far was he away from you when that occurred, 
Mr. Greenwood? 
A. He was right at me when he cut over. 
page 190 r Q. Right at you? 
A. Yes, sir. 
Q. Had the tractor part passed you? 
A. Just as he got up to me was when he swung the tractor 
over. 
Q. What do you mean, the front part of the tractor got in 
front of your car? 
A. Yes, sir; got in front of my car. 
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Q. When the front part of tl1e tru~k got to the front part 
of your car he cut it over? 
A. Yes, sir. 
Q. And when he did that the trailer swung aroq.nd? 
A. Yes, sir. 
Q. How long is that trailer, do you know, sir? It is in evi-
dence that it is 22 feet long. 
A. 22 feet long, I think; yes, sir. 
Q. And the tractor part of that truck was right up near 
the front of your car when he suddenly turned it over; then the 
other part swung right around and cracked you? 
A. Yes, sir. 
. Q. And when the tractor part passed you it was over on its 
side of the road? ., . :, ~.1 
A. The tractor part; yes, sir. 
Q. That was over on his side of the road? 
A. Yes, sir. ·. · L! .. · · 1 
Q. You remember testifying before in this case· on March 
7th, on page 38, when this.· question was asked you: 
page 191 r"Question : Was the .truck part of the trailer on its 
right hand side of . the road? Answer : The Truck 
part? Question : Yes. Answer :· No·;: sir.~ Question: Well, ~ow 
far over to the left of the· 1eenter of the road was the truck 
part? Answer: I don't know how far, but he was over the 
center of the line." Now you stated that he was a foot over 
the line; then you stated he might be on the line. 
A. It could have been a foot, or 6 or 8 inches. 
Q. And only being on the line you pulled to the right ~d 
started stopping your car immediately. In. other words, th~re 
was nothing when you first saw that truck or trailer 125 feet 
' , \ 
away to make you stop JOUr car ·except that he was ll,bo11it 6 
inches or something over the center of the line? "' · 
n A. Over the center of the road; yes, sir. .~ . 
Q. And that caused you to pull your car to the slipufder·p,,nd 
apply your brakes and try to stop your car? '" . . . . 
A. Yes, sir. • : 
Q. And when this happened your car was practicalb~·, .at the 
impact your car was practically at a standstill? 
A. Yes, sir. 
Q. Now, Mr. Greenwood, you have testified in detail con-
cerning how this accident happened and just what happened. 
Do you recall talking to Mr. Sam Redding, the State Traffic 
Officer, while you were here in Bedford in the hospital? 
A. Yes, sir. 
Q. You talked to him on several occasions, did you not? 
r 
. 
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A. Oh, once or twice. · 
Q. Do you remember talking to him on the night 
puge 192 }that this accident happened about 12 :00 o'clock that 
night? 
A. Yes; I think I do. 
Q. Did you at that time tell him how this accident happened? 
A. I thought I did. 
Q. Did you tell him how fast you were going? 
A. Yes, sir. 
Q. Did you tell him that you had come nearly to a stop or. 
standstill before this tractor hit you? 
A. I think I did. 
Q. Did you tell him that you had driven over on the rigJ.it 
hand side of the road with two wheels off on the shoulder. 
A. I don't remember about that. 
Q. Did you tell him that this tractor and trailer, when you 
first saw it, was over the center line of the road? 
A. Don't lmow. No, I don't remember. 
Q. Did you tell him that this trailer jackknifed and hit you? 
A. Yes, sir, 
Q. You told him that? 
A. I think I did. 
Q. You say now that you are very familiar with trailers and 
tractors and trucks and that they do jackknife, and that you 
know all about it? 
A. That's rig11t. 
Q. And that's the reason you pulled off the road because 
you were looking for something like that when you 
page 193 }first came around? . 
A. That's right. 
Q. Now, do you remember talking to Mr. Redding on the 
following day and probably a day or so later? You were here 
at the hospital three days. You left here on Sunday, I believe 
you testified, about 1 :00 o'clock? 
. A. I remember talking to him once or twice, but just about 
the date and .times I don't know. 
Q. You were perfectly clear and rational at that time, weren't 
you? 
A. Not necessarily; no. 
Q. You knew what you were talking about? 
A. Well, having a lick and hypodermics, I wouldn't be sure. 
, Q. You remember that you talked to him? 
A. I remember I talked to him. 
Q. And don't you remember telling him just what you said 
you told him? • 
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A I remember talking to him. 
Q. Didn't you, as a matter of fact, tell him how the accident 
happened? 
A. I don't know. 
Q. Didn't you, as a matter of fact, teJ] him how it happened, 
sh-? 
A. I thought I told him, as I said before. 
Q. But you clearly remember talking to him; now you have 
a clear recollection? 
. page 194 ~ A. I talked to him once or twice; but what it was 
about it I don't remember. 
Q. But you have a clear recollection of talking to Mr. Red-
djng and what it was all about? 
A. I talked to him several times ; but I don't remember what 
I talked to him about. I couldn't say it was the night of the 
accident or two days after, or what. 
Q. You don't know? 
A. No, sir. 
Q. Don't you remember, as a matter of fact, and didn't you 
testify in this trial before that you talked to him before about 
midnight? 
A. Probably did. I don't know. 
Q~ Didn't you talk to him a day or so later, Mr. Greenwood? 
. A. Yes. I think we were getting the ambulance to take me 
home. 
Q. Didn't you just testify a few minutes ago that you talked 
to him about how the accident happened and how the trailer 
jackknifed? 
A. I said I thought I did. 
Q. Do you remember that you did? 
A. Well, according to his testimony before, I didn't, that 
I didn't tell him how it was jaeklmifed. 
Q. But you now remember all about it? 
A. Well, not all about it at that time; no, sir. 
Q. When did you first communicate with Mr. 
page 195 ~ Redding after this accident happened? 
A. I don't know if it was the day or the night 
after the accident, or whether it was afterwards. 
Q. Do you remember telling Mr. Redding at that time to 
take the license off your automobile? 
A. At that time? 
Q. Two or three days while you were there at the hospital? 
A. Two or three days after; yes, sir. 
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Q. You told him to take care of the tools, and so forth, that 
were in the automobile? 
A. Yes, sir. 
Q. You remember that? 
A. Yes, sir. 
Q. You remember talking to him about trying to make 
arrangements and help you with the ambulance to take you 
down to Richmond? 
A. I didn't have to make any arrangements ; he said he'd 
get the ambulance. 
. Q. He'd get the ambulance and help you out on that? 
A. Yes. 
· Q. Do you remember talking to him about other business 
things and about your affairs while he was there, arranging 
about your tools and getting the ambulance and all that? 
A. All I remember it was to get the ambulance, 
page 196 rand I told him to take care of my tools, and some-
thing like that. 
Q. You remember all about asking him to take the license 
off your car; you remember that clearly; don't you? 
A. Yes, sir; I remember that clearly. 
Q. Didn't you, as a matter of fact, Mr. Greenwood, when 
you were talking to Mr. Redding on the occasion just applied 
to when he was having the conversation about your license and 
~<> forth, tell Mr. Redding that you didn't know how this 
accident happened, that you didll.'t know anything about how 
this accident happened or what took place after this accident 
happened? Do you remember telling Mr. Redding that? 
A. I don't remember right now. 
Q. Didn't you on two different occasions-one of which you 
clearly remember ·now when he was talking to you about your 
license and tools, and other things in your car-didn't you, 
at that time, tell Mr. Redding, as a matter of fact, that you 
.didn't know how this accident happened, that you remembered 
leaving Lynchburg and were driving at a reasonable rate of 
s-1>eed and stayed on your side of the road, and that's all you 
know about how this accident happened? Didn't you tell Mr. 
Redding that? . 
A. I thought I told him about the accident;.! don't know. 
Q. You say you thought you told him about the.accident? 
.A. Yes. 
Q. Didn't you, as a matter of fact, tell him· that you didn't 
'!mow how this accident happened? , : 
page 197 r A. I don't know whether I told him or not. I don't 
remember. Mr. Redding testified I didn't tell him; so 
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I guess Mr. Redding was right. Like I said, taking hypodermics 
and with the lick on my head, I don't remember. 
Q. But you remember telling Mr. Redding you don't know 
· how the accident happened? 
.A.. I don't. Some of the effects of that went on for a week 
or ten days afterwards. 
By Mr. Radford: That's all. 
The witness stands aside. 
Dr. H. R. Hartwell, called as a witness in behalf of the 
defendant, being duly sworn, testified as follows: 
DIRECT EXAMINATION 
-By Mr. Butcher: 
Q. Dr. Hartwell, will you state your initials, please, sir? 
A. H. R. Hartwell. 
Q. Your profess.ion, sir? 
A. Surgeon. 
Q. Will you state where you received your medical educa-
tion? 
.A.. Medical College of Virginia ~d New York Post Graduate 
Division of Columbia University, New York. 
Q. And how long have you been engaged in your 
puge 198 ~present pr_of ession?. . 
.A.. Twelve years. 
By Mr. Lowry: ,v e admit his :professional qualifications. 
By Mr. Butcher: ( Continues examination) 
Q. Did you have occasion to see Mr. Greenwood in 1940? 
A. Mr. Greenwood was admitted to the hospital on Decem- · 
her 26, 1940 about 7 :00 o'clock at night; and he had a lacera-
tion about two inches long over the left eyebrow and a multiple 
fracture of the left kneecap, left patella. He had a slight con-
cussion to the brain at the time he was admitted to the hospital .. 
Q. How long did he remain in the hospital? 
A. He stayed in the hospital until December 29, 1940 and 
was discharged in an ambulance to the Johnston-Willis Hos-
pital in Richmond. 
Q. Dr. Hartwell, we have a re1)ort from you in which you 
state that Mr. Greenwood was in a semi-comatose condition 
for a period of about fow· hours. Is that correct, sir? 
A. Yes, sir. 
Q. That means semi-conscious, does it not? 
A. Yes, sir. 
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Q. Did the hospital render a bill against Mr. Greenwood? 
A. Yes, sir. 
Q. Do you know the amount of it, sir? 
A. It was $39.50 for the hospital expenses, and $2.00 on that 
was for a phone call. The whole thing's $41.50. 
Q. Did you have a bill against him? 
page 199 ~ A. That included my bill. 
Q. That included medical attention also? 
A. Yes, sir. 
By Mr. Butcher : Take the witness. 
CROSS EXAMINATION 
By Mr. Lowry: 
Q. Dr. Hartwell, you have just described to the jury the 
condition of Mr. Greenwood at the time he was admitted to 
the hospital and you said he had a slight concussion of the brain. 
A. Yes, sir. 
Q. Isn't it a fact that most any lick on a man's head will 
give some kind of concussion? 
A. Not any lick. Any lick of consequence will produce a 
slight concussion; if it will jar the brain, it will give a slight 
concussion. 
Q. You have testified that Mr. Greenwood did have a slight 
concussion of the brain and was in a semi-comatose condition 
for about four hours. Did you see him the next morning? 
A. Yes, sir. 
Q. Had this condition you speak of entirely cleared up? 
A. I think he was entirely rational when he was talking the 
next morning. 
Q. And he remained in your hospital until Sunday? 
A. Until 1 :00 o'clock Sunday. 
Q. Tell the jury, if you please, Dr. Hartwell, was his condi-
tion rational from the time you saw him the next 
page 200 ~morning until the time he left there? 
A. Yes; I think so. 
Q. If he had undertaken to tell what had happened in an 
aecident that had occurred on the 26th, the day the accident 
happened, if he Imew about it, he could tell rationally what 
did occur, couldn't he? 
A. Well, I don't quite get your question. You mean if he 
knew about the accident could he remember it? If he Imew 
what happened at the time, he could repeat and remember it. 
Q. Then if he didn't remember, of course he couldn't under-
take to tell what happened. 
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A. If he didn't remember, he couldn't tell it. 
Q. Do you know whether or not he was in the condition 
when he came in the hospital to be able to tell what happened 
at the time of the accident? 
A. Not for the first three or four hours, I'd say; he wasn't 
in the condition to state definitely what happened to it. 
Q. But he was the following morning? 
A. I'd say so. 
By Mr. Lowry: That's all. 
RE-DIRECT EXAMINATION 
By Mr. Butcher: 
Q. Dr., a person who is in a semi-comatose condition such 
as Mr. Greenwood was in when he was admitted to the hos-
pital, that indicates that he has suffered some brain injury, 
does it not? 
page 201 ~ A. Yes, sir. · 
Q. Will you tell us, please, whether or not it is 
uncommon or whether it ever happens that a 1Jerson who does 
sustain a brain injury might lose his recollection of events 
which have occurred prior to that injury? 
A. What do you mean by prior to it? You mean immediately 
prior to the injury? 
Q. Well, immediately prior and sometimes many days be-
fore, or maybe a day or two prior. 
A. Well, it is according to the severity of a brain injury 
whether a person would lose all recollceaion of anything prior 
to an injury. Some of them, when they have received licks 
on the head, don't remember anything at all of the accident; 
they don't recall anything leading up to the accident at the 
time it happened. You find those quite frequently. 
Q. .As the concussion absorbs it is possible that their recol-
lection will return, will it not? 
A. It's possible for it to return, and it is possible not for 
. it to return any recollection of the accident at all. 
By Mr. Butcher: That's all. 
RE-CROSS EXAMINATION 
By Mr. Lowry: 
Q. If Mr. Greenwood on the following days after the acci-
dent-probably a day or two after that-had made a state-
ment to a person that he did not know how that accident hap-
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pened would that be a natural consequence of the 
page 202 ~result of the injury you observed. 
A. If he made a statement two or three days after 
the accident that he did not know how it happened? 
By Mr. Butcher: I don't think that's proper. 
By Mr.Lowry: . 
Q. On the following day or probably the second or third 
day? · 
A. It is entirely possible that he wouldn't know what hap· 
pened to him ; yes. 
By Mr. Lowry: That's all then. 
By Mr. Butcher: 
Q. It is a fact also, Dr., that it is also difficult for the doctor 
to tell exactly whether the patient is rational or not? 
A. No ; that's according to the patient. 
By Mr. Butcher: Yes. 
By Mr. Lowry: 
Q. Did you have any difficulty in telling whether Mr. Green-
wood was rational or not? 
A. No; I thought he was entirely rational. 
By lrr. Lowry : That's all. 
The witness stands aside. 
page 203 ~ Mr. Russell Burnette, called as a witness in behalf 
of the defendant, being duly sworn, testified as fol· 
lows: 
DIRECT EXMINATION 
By Mr. Saunders 
Q. Mr. Burnette, I believe you are manager of the Peoples 
Garage in Bedford? 
A. Yes, sir. 
Q. How long have you been connected with the Peoples 
Garage? 
~ Be six years in September. 
Q. Are you familiar with the market value of Ford cars? 
A. Well, to a certain extent. I have a Blue Book value here 
of them. 
Q. I'll ask you to state what would be the market value of 
a 1939 Ford Coach as of December 26, 1940 in good condition. 
A, This is the National Automobile Dealers Association 
value as of December 26 to January 5, 1941. May I ask is it 
a Standard or 60 horsepower or 85? 
By Mr. Browder: 60. 
By the Witness: 
1.50 Supreme Court of Appeals of Virginia 
8am Reddlim,g 
A. Two door. The average value is $348.00. That is the 
average value all over this section of the United States. A car 
in extra good condition is worth more money than that; if it 
is in poor condition is would be worth much less. But this 
is an average. . 
page 204 ~ By Mr. Saunders: 
Q. A car in extra good condition and with good 
tires on it would be worth more than that? 
A. Yes, it would sell for more than this Blue Book value. 
By Mr. Saunders: Take the witness. 
By Mr. Lowry: No questions. Stand aside. 
The witness stands aside. 
State Police Officer Sam Redding (Recalled) 
Examination by Mr. Browder: • , 
Q. Mr. Redding, did Mr. Tomlin make any statement to you 
as to whether the marks on the north shoulder of the road 
were made by him or not? 
A. Sir? 
Q. Mr. Tomlin was well on his side of the road-is that the 
south side? 
By Mr. Radford: It is the south side. 
By Mr. Browder: (Continues examination) 
Q. On the south side, that is the two marks that you testified 
to that were apparently made by the dual wheels of the truck. 
Did ·he make any statement to you about them? 
page 205 ~ A. No, sir. 
Q. Didn't say they were made by him or were not? 
A. No, sir. 
Q. Mr. Redding, did you at my request measure the distance 
between the two axles on a '39 Ford? 
A. Yes, sir. 
Q. "rm you tell us what it is? 
A. Between the two axles, from the front axle to the back 
axle, from the center of the hub cap to the back axle, is 9 feet 
4 and a half inches. 
Q. Is that the point where the tire hits the road? 
A. Yes, sir. 
Q. Was how many feet? 
A. 9 feet 4 and a half inches. 
Q. What time, Mr. Redding, did you get to the scene of this 
accident? . . 
A. Well, as I stated before, I don't re~ember exactly, but 
A. R. Butler, Jr. v. W. Carter Greenwood 151 
Sarn, Redding 
I am under the impression I got there in a very few minutes 
after it happened. 
Q. And, I believe, you have already testified the car had not 
been moved? 
A. The cars? 
Q. That is, the automobile had not been moved? 
A. No, sir ! I am sure it had not been moved. 
Q. Ah. Had any-wrecker gotten there when you got there? 
A. I am pretty sure they hadn't. 
Q. Hadn't attempted to pull either one of them 
page 206 ~away, had they? 
A. No; no. 
Q. There is only one thing I want to clear up, Mr. Redding. 
Would you mind stepping over here to the jury? ( Counsel and 
witness approach the jury.) Mr. Redding, the mark that you 
described as being 3 feet and 4 inches from Mr. Greenwood's 
side of the road, can you tell us where that mark is with re-
ference to this mark (Indicating) immediately ·over here on 
the shoulder of the road? That is, the mark made by Mr. 
Greenwood's car, or the mark that led up to Mr. Greenwood's 
car (Indicating). This is not intended to be drawn to scale? 
A. No, sir; that's a very poor diagram. 
Q. Is it possible that the marks might be either way? 
A. Some feet either way; yes, sir, either way. 
By Mr. Browder: I think that will be all. 
By ]\fr. Radford: No questions at this time, your Honor. 
By the Court: All right. Stand aside, Mr. Redding. 
By Mr. Browder: Just a minute. Get back on the stand 
again, Mr. Redding. · ·. : · .. : 
Q. Mr. Redding, did you ask Tomlin, or did Tomlin state 
to you as to whether any part of his tractor or truck ever lett 
the hard surface of the road before or after the wreck? 
A. He definitely stated to me that no part of hili 
page 207 }truck left the hard surface at any time. 
By Mr. Browder: All right, sir; that's all. 
The witness stands aside . 
. By Mr. Browder: If your Honor please, we rest. 
. State Police Officer Sam Redding, recalled in behalf of the 
plaintiff, in rebuttal, testified as follows : · 
DIRECT EXAMINATION 
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By Mr. Radford: . 
Q. Mr. Redding, this accident in question here happened ~n 
Thursday evening about 6 :30 p. m., December 26th, 1940. Did 
you, after this accident, after you had been down to the scene 
of this accident, go back to the hospital and talk to Mr. Green-
wood that night? 
A. Yes, sir. 
Q. Did you attempt, at that time, to go into any of the 
details of how the accident happened? 
A. No, sir. 
Q. Did you, on the following day, go back to see Mr. Green-
wood? 
A. Yes, sir. 
Q. Did you talk. to him at that time about this accident? 
Q. Will you tell the Court and jury just what Mr. 
page 208 ~Greenwood told you and what your conversation, 
as well as you can recollect, w~s with him at that 
time? 
A. Well, gentlemen, I make a practice of doing that. I 
went to the hospital that night and I could see that he was in 
no stage to talk more or less business. I gained enough infor-
mation to make a report out. So the next day, I remember 
very clearly, I went to the hospital and I talked to Mr. Green-
wood for the purpose of developing what happened. And I 
talked to him a long time. and asked him to state to me just 
what happened. And I also stated that anything he said to me 
could be used for or against him. And he stated to me that 
Jie had had supper in Lynchburg, and all he knows he . was, 
l1ad traveled at a reasonable rate of speed from Lynchburg on 
over to· where· this accident happened. But as. far as the aeci-
dent is concerned that he knew nothing and could tell me no-
thing in regards to how it did happen; and he would appreciate 
me telling him what happened. 
Q. Did you then explain to him what you found there and 
what you had seen, and talk to him about the accident? 
.A. Yes, sir; I gave him the names of people and told him 
what happened. 
Q. Mr. Redding, at that time was Mr. Greenwood apparently 
perfectly normal and knew what he was talking about and 
everything? 
A. I am positive that he was; yes, sir; more or less. I have 
no reason to believe that he wasn't. 
Q. Did he talk to you about other affairs and condi-
tions? 
page 209 ~ A. Yes, sir. 
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Q. Did he ask you to take the license off his 
automobile? 
A. Yes, sir. 
Q. Did he ask you to attend to the tools, and so forth, that 
he had in the back of his car? 
A. Yes, sir. . 
Q. Did you later arrange for an ambulance with him? Was 
it on that date or the following day that he asked you about 
the ambulance? 
A. Well, that was arranged this way: That he would appre-
ciate me doing anything for him that I could with reference to 
helping him get home, and I told him that I lmew Mr. Glenn 
.Thorp, the ambulance man here and that I would help him to 
get him taken down there as cheap as possible. And he appre-
ciated the interest that I was showing him. 
Q. Did you talk to him at some length, for some good little 
while about it? · 
A. Probably half an hour or more. 
Q. Did he ask you whether or not you knew a friend of his, 
a former Trooper that used to live down near Richmond that 
you Imew? 
A. He asked me If I know Trooper Widdell, and I stated to 
him I knew him very well, and he told me that he knew him 
very well; that he was a friend of his and that he had been bird 
hunting together. · 
Q. And did he say that he had heard of you through 
Widdell? 
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how. 
Q. All of his conversation was rational; there was nothing 
irrational about it, was it? _ 
A. I don't think so, sir. 
Q. Did you, on the following day, talk to Mr. Greenwood, 
.that is, Saturday? . 
A. Yes, sir. 
· Q. What statements did he make to you at that time, sir? 
A. Well, our conversation wasn't so much that day, so I 
went back out there to see what I could do for him more than 
what I had done, and so forth. 
Q. Did he again state to you that he didn't know how this 
:accident happened? 
A. That's right . 
.By Mr. Radford: That's all. 





By Mr. Browder: . 
Q. Mr. Redding, when you saw him Saturday, did you ask 
him then if he recalled the accident? 
A. Yes~ sir. 
Q. Well, now the reason you did that, Mr. Redding, was 
because you had a lot of experience in these cases and had 
found that lots of people don't remember things one day or two 
after an accident and they will remember them some time 
later; isn't that true? 
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Q. In other words, you wouldn't ask the man a 
qu~stion over again if you thought it was possible that he 
might not recall it the following day? 
A. That's right. 
By Mr. Radford: 
Q. What is the reason you asked him that? 
A. The actual reason was that I had occasion to go back 
the next day to see him to take his license and different things 
in the car to him, and, naturally, I asked him could he still 
state to me what happened; and he stated to me he couldn't. 
I:ut I was satisfied in my mind that he was just as normal the 
first day as he was the next day. 
By Mr. Radford: That's all, sir. Thank you. 
The witness stands aside. 
By Mr. Radford: We rest, your Honor. We are through. 
END OF ALL TESTIMONY: 
By Mr. Browder : If your Honor please, we have rested, but 
( would like to make this statement: If the jury would care 
to see the scene of the accident, we'd like very much for them 
to see it. If they feel that they don't need to 
page 212 ~see it, it is perfectly all right with us. 
By Mr. Radford: We join in that motion. 
By Mr. Lowry: We were going to make that same motion if 
they didn't. 
By the Court : If it is requestecl by either side, we will send 
them ; and if you all want to see the scene of the accident ( to 
the jury) we will send you gentlemen there. 
By Mr. Browder: We understand some of the marks are 
still there. We heard that from the Police Officer. 
By the Court: ( To the jury) You gentlemen retire to your 
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chambers and discuss whether or not you want to see the scene 
of the accident. 
NOTE :· ( The jury retired to their chambers and then re-
turned to the Court room and expressed a desire to view the 
scene of the accident. ) 
By the Court : Gentlemen, you will be sent to the scene of 
the accident in the custody of Mr. Redding and _one of the 
Deputy Sheriffs. Mr. Redding will point out to you where he 
found the Greenwood car and where he found the truck, and 
a]so the marks in the road. The Court won't be there; counsel 
won't be there; and for that reason he will not make any other 
statements to you. And I am going to ask you not · 
page 213 ~to ask him about any other matters. Don't ask him 
any questions at all. You may, at the scene, view the 
scene, the topography of the country, or any other matters 
that you wish; but don't ask any questions. I am also asking 
Mr. Redding not to tell you anything or make any other state-
ments in your presence. 
By Mr. Lowry: That's all right. 
NOTE: (Then and there the jury was taken to view the 
scene of the accident, and the ·court was adjourned. at 5 :15 
o'clock p. m. until tamorrow morning at 10 :00 o'clock a. m.) 
NOTE: ( The court convened pursant to adjournment at 
10 :00 o'clock a. m., July 16, 1941.) 
Same appearances as heretofore noted. 
IN THE CHAMBERS 
By Mr. Browder: Two suits have been· instituted as the re-
sult of the same accident; one by Mr. Butler against Mr. Green-
wood, and the other. by Mr. Greenwood against Mr. Butler. It 
is stipulated and agreed between counsel for both parties that 
the case of Greenwood v. Butler is to be considered as dismissed 
without prejudice to either party, and that the notice of motion 
filed in the case of Greenwood v. Butler is to be considered and 
treated as a cross claim filed by Greenwood in the suit by 
Butler v. Greenwood. . 
page 214~ OBJECTIONS AND EXCEPTIONS 
TO INSTRUCTIONS 
By Mr. Radford: The plaintiff, by counsel, objects to In-
struction Number B offered by the defendant in this case on 
the ground that the said Instruction sets out, in full, two 
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Statutes; that these statutes as set out are single-spaced and 
indented and apart from the rest of the Instruction; and on 
the further ground that the Court should instruct the jury on 
tbe law of the case applicable thereto in its relationship to 
negligence and the facts in the case, and · not on the ground 
of any statutory law setting out the said Statutes in the said 
Instruction. 
By the Court: I overrule the objection. 
By Mr. Radford: We· note an exception. 
page 215} I, A. H. Hopkins, Judge of the Circuit Court of 
Bedford County, do certify that the following in-
. sti-uctions are all of the instructions that were granted on the 
trial of this case. 
A.H. HOPKINS, Judge 
INSTRUCTIONS 
PLAINTIFF'S INSTRUCTION N0.1 (Givep. as offered) 
"~he Court instructs the Jury that A. R. Butler, Jr., has 
brought a suit against W. Carter Greenwood, by which -he is 
seeking to recover damages -of· Greenwood on the ground that 
the said Greenwood negligently caused him, the said. Butler-, 
certain damages. 
"The said Greenwood has, on the other hand, filed a cross-
cJaim in this suit against Butler,. by which he is seeking to 
recover damages of Butler, on the ground that Butler negli-
gently caused him, the said Greenwood, certain injuries- and 
damages. · 
"In this case, therefore, you will bring in one of three dif-
ferent verdicts, namely: 
"(1) We, the Jury find for A. R. Butler, Jr., against W. 
Carter Greenwood and assess his damages at$ ;· · 
"(2) We, the Jury, find for W. Carter Greenwood against 
A. R. Butler, Jr., and assess his damages at$ ; 
01' 
"(3) We, the Jury, find that neither'Butler nor Greenwood 
can recover one from the other." 
PLAINTIFF'S INSTRUCTIO~ NO. 2 (Given as offered) 
"The burden of proving negligence rests upon hiD;l. who al-
leges and asserts it, and this negligence must be proven to your 
satisfaction by a preponderance of the evidence. The 
pnge 216 ~preponderance of the evidence does not necessarily 
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mean the greater number of witness. It is the greatest 
weight of all the evidence on both sides before the Jury, and the 
determination of the weight of the evidence is a question ex-
clusively for the Jury" 
PLAINTIFF'S INSTRUCTION NO. 3 ( ~efused as offered) 
"The Court instructs you that you are the sole judges of the 
weight of the evidence and the credibility of each witness ; and 
that upon the credibility of any witness you have the right to 
believe or refuse to believe any witness, you may take into 
consideraton the reasonableness or unreasonableness of his 
statement, his bias or prejudice in the matter, if any appear, 
his interest or lack of interest in the outcome of the case, and 
his demeanor upon the witness stand; and in deciding upon 
the weight of the evidence you may take into consideration the 
qualifications of the witnesses, and your fQnclusion must be 
found after considering the weight of all tbe' testimony offered 
~or both the plaintiff and defendant." 
NOTE: This instruction was amende4 py the Court and 
given as follows : 
~LAINTIFF'S INSTRUCTION NO. 3 (Given as amended.) 
"The Court instructs you that you are tbe sold judges of the 
weight of the evidence and the credibility of each witness; and 
that in passing upon the credibility of any witness you have 
. the right to believe or refuse to believe any witness 
page 217 ~upon any contradicted point, and you inay take into 
consideration the reasonableness or unreasonable-
ness of his statement, his bias or prejudice in the matter, if any 
appear, his interest or lack of interest in the outcome of the 
case, and his demeanor upon the witnes~ stand; and in deciding 
upon the weight of the evidence you may t~ke into consideration 
the qualifications of the witness, and your conclusion must be 
found after considering the weight of all the testimony offered 
for both the plaintiff and defendant." 
PLAINTIFF'S INSTRUCTION NO. 4 (Given as offered) 
"The Court further instructs the jury upon all highways of 
sufficient width the driver of a vehicle shall drive the same upon 
his right half of the highway, and the drivers of vehicles pro-
ceeding in the opposite direction shall pass each other to the 
· right, each giving to the other one-half of the main traveled 
portion of the roadway. 
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"You are, therefore, instructed that if you believe from the 
evidence that the driver of Butler's truck was, without any 
negligence which proximately contributed to the accident, and 
believe from the preponderance of th~ evidence that Greenwood 
drove his car to the left of the center line of the highway and 
as a direct result thereof ran into the truck owned by Butler, 
proximately causing the damages and injuries whereof the said 
Butler complains, then you shall find for Butler. " 
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( Given as offered. ) 
"The Court instructs the Jury that in order for either Butler 
or Greenwood to recover in this action it must be shown that 
the one recovering was free from any negligence which proxi-
mately contributed to cause the collision, and that the other 
party was guilty of negligence which was the proximate and 
sole cause of the collision. · 
"If, therefore, you believe from the evidence that Greenwoorl: 
was guilty of any negligense which was the ·proximate cause of 
the collision and that the driver of Butler's. truck was free from 
any negligence which may have proximately .contributed to .. 
cause the collision, then you shall find for Butler. If, on the 
other hand, you believe from the evidence - that the driver 
of Butler's truck was guilty of any negligence which was 
the proximate cause of the collision and that Greenwood was 
free from any negligence which may have proximately contri-
buted to cause the collision, then you shall find for Greenwood. 
"But if you believe from the evidence that the driver of But-
ler's truck and Greenwood were both guilty of any negligence 
which proximately contributed to cause the collision, then 
neither Butler nor Greenwood can recover." 
PLAINTIFF'S INSTRUCTION NO. 6. 
( Refused as offered and amended.) 
•• 
u 
"The Court instructs the Jury that if you believe from the 
evidence that the driver of the Butler truck saw the defendant's 
car approaching on the wrong side of the road, as a matter of 
law, he had the right to assume, until the contrary 
page 219 rappeared, that the defendant would observe· the law 
of the road and seasonably mov~ over. to his right 
side so as to pass the said truck safely, and if you believe from 
the evidence that the defendant failed to observe the law of the 
road and that when- the driver of the Butler truck saw that 
the defendant was not going to move to his right, he did every-
thing reasonably within his power to avoid the collision, then 
the defendant was guilty of negligence, and the plaintiff is en-
titled to recover if you believe from the evidence that such 
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negligence on the part of the defendant was the proximate 
cause of or directly or efficiently contributed to the collision.'' 
NOTE : This instruction was amended by the Court and 
given as follows : · 
0 
PLAINTIFF'S INSTRUCTION NO. 6. 
( Granted as amended.) 
"The Court instructs the Jury that if ·you believe from the 
evidence that the driver of either of the motor vehicles in 
question saw the motor vehicle of the othe1• approaching on 
the wrong side of the road, then, as a matter of law, the party 
who was driving on the right side of the road had the right to 
assume, until the contrary appeared, that the driver operating 
his vehicle on the wrong side of the road would observe the 
law of the road and seasonably move over to his right side so 
as to 1mss the other safely." 
INSTRUCTION NO. 61/2. 
( Offered by the Court and given.) 
"The Court instructs the Jury that it was the duty of Green-
. wood to exercise such care as a person of ordinary 
page 220 ~prudence would have exercised under the same. or 
similar circumstances; and if you believe from the 
evidence that he failed to exercise such care, and that said 
failure proximately caused the collision in question without 
negligence on the part of the driver of Butler's truck, then 
your verdict should be in favor of the said Butler and against 
the said Greenwood." 
PLAINTIFF'S INSTRUCTION NO. 7. 
( Refused as offered and amended.) 
The Court further instructs the Jury that if you believe from 
the evidence that the plaintiff, Butler, is entitled to recover 
damages, then in estimating the damages sustained by him you 
should take into consideration his reasonable expenses incurred 
by reason of this accident, the damages to his trailer, and the 
depreciation thereto, all not to exceed $1,000.00, the amount 
sued for in the notice of motion for judgment." 
NOTE: This Instruction was amended by the Court and 
given as follows 
PLAINTIFF'S INSTRUCTION NO. 7 ( Given as amended.) 
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The Court further instructs the Jury that if you believe from 
the evidence that the plaintiff, Butler, is entitled to recover 
damages, then in estimating the da1nages sustained by him 
you should take into consideration his reasonable expenses 
incurred by reason of this accident, the damages to his trailer, 
and the depreciation thereto, not to exceed the amount sued 
for in the notice·of motion for judgment." 
11age 221~ DEFENDANT'S INSTRUCTION NO. A. 
( Granted as offered.) · 
"The Court instructs the Jury that all acts of the truck 
driver are imputed to Mr. Butler, the owner or the truck, and 
that ~e is as fully responsible for the actions of his driver 
as though he had been operating the truck in person." 
DEFEND ... \.NT'S INSTRUCTIO:N NO. B. ( Given as offered.) 
"The Court instructs the jury that at the time and place of 
the collision in question in this case the following two state 
statutes were in full force and effect: 
"FIRST: 'Upon all highways of sufficient width the driver 
of a vehicle shall drive the same upon the right half of the 
highway, unless it is impracticable to travel on such side of the 
h'ighway and except when overtaking and passing another 
vehicle.' 
"SECOND: 'Drivers of vehicles proceeding in opposite di-
rections shall vass each other to the right, each giving to the 
other, as nearly as possible, one-half of the main travelled 
portion of the roadway.' 
"And the Court further tells the jury that if they believe 
from the evidence that the driver of the Butler truck and 
tr-ailer violated the provisions of either or both of these statutes 
·and that said violation proximately caused the collision in 
question without negligence on the part of Mr. Greenwood, 
then your verdict should be in favor of "Mr. Greenwood and 
against Mr. Butler in both cases." 
The foregoing instruction for defendant was granted and 
t}le plaintiff excepted. 
Teste: This 16th ·day of December, 1940. 
A. H. HOPKINS, Judge. 
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DEFEND.ANT'S INSTRUCTION C. 
( Given as offered.) 
"The Court instructs the jury that the basis of this action 
is negligence and that you cannot infer negligence on the part 
of either driver from the mere happenings of an accident, but 
that the duty rests upon the party alleging negligence to prove 
his case by a preponderance of the evidence. And the Court . 
further tells the jury that in this case each party is alleging 
that the. other was guilty of negligence proximately causing 
the collision in question so that the burden of proving negli-
gence on the part of Mr. Greenwood rests upon Mr. Butler 
and that the burden of proving negligence on the part of Mr. 
Butler's ·driver rests upon Mr. Greenwood." 
DEFENDANT'S INSTRUCTION NO. D. (Given as offered.) 
"The Court instructs the jury that it was the duty of the 
truck driver to exercise such care as a person of ordinary 
prudence would have exercised under the same or similar cir-
cumstances and if you "believe from the evidence that he failed 
to exercise such care and that said failure proximately c~used 
the collision in question without negligence on the part of Mr. 
Greenwood, then your verdict should be in favor of Mr. Green-
wood and against Mr. Butler in both cases." 
DEFENDANT'S INSTRUCTION NO. E. (Given as offered.) 
"The Court instructs the jury that if you find your verdict 
in favor of Mr. Greenwood in the case brought by him against 
Mr. Butler in assessing his damages you should take 
page 223 ~into consideration the following: 
"1. The difference between the value of his automobile im-
mediately before and immediately after the collision ; 
"2. The reasonable value of the hospitalization and medical 
.attention necessitated by bis injuries; 
"3. His loss of earnings as a result of being unable to follow 
llis usual occupation on account of his injuries; 
"4. Any disfigurement he may have suffered; 
"5. Physical pain and mental anguish resulting or to result 
in the future from his injuries·; 
"6. The nature, extent and probable duration of his injuries. 
"And your verdict should be in such an amount as will fairly, 
adequately and properly compensate him for the injuries and 
damage suffered not to exceed the amount sued fo.r:" 
1.62 Supreme Court of Appeals of Virginia 
NOTE : ( The case having been fufly argued by coll:Ilsel for 
both sides, the jury retired to their room and after due deli-
beration returned with the following verdict:) 
Clerk of the Court: (Reading) 
"'Ye, the jury, find for vV. Carter Greenwood against A. R. 
Butler, Jr., and assess his damages at $5,000.00. 
( Signed) GARDNER BOND, Foreman." 
NOTE : ("Whereupon the following motion was made.) 
By Mr. Lowry: ,ve move that that verdict be set 
·page 224 ~set aside as contrary to law. 
By tlte Court: Do you want to argue it? 
By l\fr. Bl'owder: \Ve have no objection to your Honor's giv-
ing l'Casonable time for us to submit authorities and :Ur. Lowry 
can submit authorities if he wants to. He is entitled to that. 
By the Court: Well, let us fix a date so that it doesn't hang 
over. 
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I, A. H. Ho1)kins, Judge of the Circuit Court of Bedford 
County, Virginia, who presided over the foregoing trial of A. 
R. Butler, Jr. v. vV. Carter Greenwood in said Court, at Bed-
ford, Virginia, July 15th and rnth, 1941, do hereby certify 
that the fol'egoing is a true and correct copy and report of the 
evidence, all of the instructions ofiered, amended, granted and 
r(\fused by the Court, and other incidents of the said trial of 
the said cause, with the objections and exceptions of the re-
spective parties as therein set forth. As to the original exhibits 
introduced in evidence, as · shown by the foregoing report, to-
wit: "Redding, Exhibits No. 1 to 5" ( 4 photographs and one 
plat),. "Plaintiffs Exhibits No. 1 to 4" ( 4 photographs),· 
"Plaintiff's Exhibit No. 5" ( Repair bill, $236.55), "Plaintiff's. 
Exhibit No. G" ( tire of truck), and "Defendant's Exhibit No. 
A'' (photograph), "Defendant's Exhibit No. B" (hospital bill, 
$241.90), and Defendant's Exhibit No. C" (ambulance bill, 
$30.00), wl1ich have Leen initialed by me for the purpose of 
identification, it is agreed by the plaintiff and the defendant 
that they shall be transmitted to the Supreme Court of Appeals 
as a part of tlle record in this cause in lieu of certifying to said 
Court copies of said exhibits. 
And I do further certify that the attorneys for the defendant 
had reasonable notice, in writing, given liy counsel for the 
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plaintiff, A.~ R. Butler, Jr., of the time and place when the 
foregoing report of the testimony, exhibits, instructions, ex-
ceptions· and other incidents of the trial would be tendered and 
presented to the undersigned for signature and authentica-
tion. 
page 226} . Given under my hand this 16th day of December, 
1941~ within sixty days after the entry of the :final 
judgment in said cause. 
A. H. HOPKINS, 
Judge of the Circuit Court of Bedford County, Virginia. 
I, V. · W. Nichols, Clerk of the Circuit Court of Bedford 
County, Virginia, do certify tl1at the foregoing report of the 
testimo·ny, exhibits, instructions, exceptions and other inci-
dents of the trial in the case of A. R. Butler, Jr. v. W. Carter 
Greenwood, together with the original exhibits therein referred 
to, all of which have been duly authenticated by the Jµdge 
of said Court, ·were lodged and filed with me as Clerk of the 
said Court on the 16th day of December, 1941. 
V. W. NICHOLS 
Clerk of the Circuit Court of Bedford County, Virginia. 
I, V. W. Nichols, Clerk of the Circuit Court of Bedford 
County, "Virginia, do certify that the foregoing is a true trans-
cript of the record of the case of A. R. Butler, Jr. v. W. Carter 
Greenwood, and I furthe1~ certify that notices as required by. 
Section 6253-f and Section 6339 of the Code of Virginia were 
duly given, as appears by paper writing filed with the record 
of said case. · 
The fee for making this transcript is $9.00. 
page 227} Given under my hand this 16th of December, 1941. 
} 
V. W. NICHOLS 
Clerk of the Circuit Court of Bedford County, Virginia. 
A copy, Teste : 
M. B. WATTS, Clerk. 
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